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PORTLAND, OREGON - WEDNESDAY, MARCH 2, 1983

- MR. CHAMBERLAIN: At this time the plaintiffs will call

Mr. L. S. Martin.

LAMA S. MARTIN,
called as a witness on behalf of the plaintiffs herein, having

been sworn, testified as follows:

THE CLERK: Please state your name and spell it for the
record.
THE WITNESS: Lama S. Martin, Lama, L-a-m-a, middle initiall

S., last name Martin, M-a-r-t-i-n.
DIRECT EXAMINATION

BY'MR. CHAMBERLAIN:

Q Mr. Martin, could you'tell the jury a little bit
abouﬁ four education, please.

A I have a two-year Associate Degree in Engineefing,
with a major in Electronics. In addition to that, I have
several years of night school,‘primarily scientific courses,
mathematics, chemistry, physics, engineering,'drawing, and
additional electronics. I have more than enough credits for
a bachelor's, but I don't have them in the prescribed

curriculum, since I chose to take primarily scientific courscs,
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college level courses.

In addition, I have attended Massachusetts Institute
of Technology three summers, taking specialized courses there
related to ballistics testing. The first I took was high-speed
photography. The second and third, second was so-called Strain
Gauge Theory. The third was Strain Gauge Application.

Strain gauge is an electronic technique for measuring
stresses and strains on anything. We were interested in
measuring str;sses and strains on firearms,

That's all the formal education I have. I have
attended various seminars at ammunition manufacturers, gun
manufacturers, and military seminars on gun systems, or ammuni-
tion systems, testing for the military.

Q Did you mention the time at the Maryland Institute?

A Oh, yes, I did have one year at the Maryland

Institute in Baltimore, taking mechanical arts there.

Q And have you taken high-speed photography courses in
ballistics?
A I did mention that. That was taken at MIT.

Q Could you tell the jury, then, trace for them your
employment history, if you would.

A Beginning, well, the first ten years after getting
out, I got out of the Army in '45, went to school three'years
in electronics; then went to work in electronics, worked in

electronics for ten years; then I went to work for a ballistic

i
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testing laboratory near my home that does nothing but test guns

and ammunition.

Q What year was that?

A 1958.

Q Okay.

A They do nothing but test guns and ammunition and

related items, such as test bullctproof vests, test armor that
requires guns to be fired, anything that requires gun protection

Q Could you give the jury a flavor for the kind of
clients; did you say it was H.P. White Laboratory?

A Yes, from 1958 to 1978, I worked forrH. P. White
Laboratory. Since 1978, I have been self-employed in the same
field. During my employment at the H. P. White Laboratory, I
conducted tests for all of the military aéencies, the Army)
the Navy, Air Force, Marines, CIA, Treasury Department, State
Department, and many agencies was in each of those.

I conducted tests for'the vast majority of the gun
manufaéfurers in this country, and, in fact, in the world. I
conducted tests for the vast majority of ammunition manu;
facturers in this country and the world. All of those clients
would total several thousand during that 20-year period.

Since that time, since 1978, when I became self-
employed, I have also éonducted tests for several gun manu-
facturers, Mosburg, Ithica, Interarms, Sterling Arms, CVA,

Savage, Colt. There may be others. I don't recall.
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1 Q- Did your testing work, both with H. P. white, and
<:> 2 since then, include acéident cause investigation?
3 A Yes, I began in 19 -- the early 1960's assisting the
4 Manager at the H. P. White Laboratory in the investigation of
5 accidents involving firearms and ammunition. The manager left
6 the laboratory in 1965, I think, and I assumed those duties,
7 and another of my duties, and I began testifying in 1965 in a
8 few cases, and have testified several times a year since that
9 time.
10 My work now is primarily that concerned with accident
11|l investigation, although I do quite a bit of testing that is
12 not related to accidents.
(:j‘ 13 Q In your experience as a tester, if you will, has
’ 14 some of your testing related to determining design adequacy?
15 A Yes, one of the things that I did a great deal of
16 after becoming a specialist in high-speed photography Qas
17 design evaluation'for various manufacturers, especially where
18 they were developing new designs and they encountered
19 || difficulties with them, they would ask us to do high-speed
20 photogfaphic studies of their.design to see if they were
21 functioning as they were supposed to, and if not, why not.
22 I have conducted high-speed photographic studies on
23 the vast majority of the guns now in use,
— 24 Q And have you‘désigned some gun parts yourself?
e 25 A Very few. I have never functioned as a designer,

S 1629
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per se’, only a tester of designs. There are some few components

I have designed, yes.

Q For instance, you have designed some safety mecha-
nisms?
A Yes, a few safety mechanisms recently for adding to-

existing firearms.

Q Did you design one for the Model 700 Reminéton?

A Yes, I did. Designed what I call an automatic
safety for Remington 700,

Q  It's at your own instance; is that correct? Not
Remington's request, is that correct?

A Yes, it was.

Q Can you tell the jury a couple of your experiences
while at H. P. White, in particular, the things that were
more interesting about your work.

A Yes. One of the more notable things I was involved
in there was the week following the assissination of President
Kenneay, we were asked to test the rifle involved for the FBI.
I did conduct that test for the FBI. |

Subsequent to the Warren Commission findings, CBS
then hired us to reproduce the shoo£ing aspect of President
Kennedy's assassination. We built a tower representing the
School Book Depositor, had people fire from the window at a
moving target to sece if one person could fire three shots, I

think within 5 3/4 seconds.
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We also did what we call would ballistic firing to
determine if the one—builet theory was correct.

The first bullet that struck the President was the
same bullet that struck Connoly. Those tests showed it was, in
all probability, That's generally what we did on that parti-
cular thing.

Q Is there any other case that comes to mind that you
are particularly notable for?

A Another one that received a lot of publicity, yes, I
examined the gun involved in the Caludine Longet murder trial
in Aspen, Colorado; participated in that investigation and
testified in that trial.

Q Now, at the present time, what do you call yourself?

A consultant, or what is your title, if you will?

A A consultant is good enough, I guess.

Q And, typically, who do you work for in your consulting
- capacity?

A I work on a first call, first serve Basis. The

majority of the work I do is for manufacturers, because they
know they need an expert first.

However, I do some work for defendants, as well. I
presently do more than three-fourths of my work for plaintiffs.
The other one-fourth would be for defendants.

Q When you say defendants, are you referring.to other

gun manufacturers?
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1 A’ Yes.
o 2 0 Did you mention some of the guh manufacturers that
S 3| you have done that kind of work for?
4 A Yes, I did. I'm presently doing that kind of work
5 for Ithica, Mosburg, Inc., Colt, Sterling Arms.
6 Q And through me, you are charging my clients for your
7 time here, testifying in this trial, are you not?
8 A Yes, sir, I‘am.
9 Q Why don't you tell the jury what your charges are and
10 what you are going to bill me.
11 MR. HUEGLI: Objection. I don't see any relevance how
12 much he'; getting paid. That makes no difference to us.
N 13 MR. CHAMBERLAIN: Fine. 1I'll withdraw the question.
N 14 THE COURT: All right.
15 Q (By Mr. Chamberlain) Did you at my request, before
16 we get to that, are you in general familiar with the rifle |
17 known as the Remington Model 7007?
18 A Yes, sir.
19 0 And that's manufact;red by Remington Arms Company,
20 right?
21 Av It is, Qes.
22 Q And have you, at my request, studied and reviewed the
23 design of the trigger assembly, the bolt, and the safety
- 24 || mechanism on that rifle?
k* 25 a I have.
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Q And you were in general familiar with it before this-+

before this case came to you, were you not?
- A Yes, sir, I was.

0 And at my request, have you studied and reviewed
Remington product literature, including the Owner Manual that
Rémington tells us came with this rifle and the Field_Service
Manual that applies to this rifle?

A I have studied the Owner's Manual that came with this
model rifle. I have looked briefly at the Field Service
Manual, but not very thorough.

Q And have you reviewed, I believe, it's Exhibit 206,
the Remington Peters Huntérs Pocket Guide, I think_it's calleg?

A Yes, I have reviewed that. |

0 You have? Good.

And at my request, you have examined Exhibit 2, the
accident rifle?

A Yes, sir.

Q>. Is there anything --

What else have you reviewed at my request, if

anything?
A That's all that I recall.
Q Okay.

MR. CHAMBERLAIN: Might the witness be handed Exhibit 2,
please (provided to the witness by the bailiff).

Q (By Mr. Chamberlain) Now, is that the rifle that we
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had delivered to you for examination?

A Yes, sir, it is.

Q Would you please describe for the jury your examina-
tion and your findings?

A I received the rifle in September of -- on September
27, 1980. However, I did not examine it that date other than
to record the serial number and caliber. |

Iibegan examining it in December of 1980. I simply
examined it externally. I noted that certain natural surfaces
reflected a lot of handling. I did not necessarily --

Q Let me interrupt you for a moment.

When you say the external surfaces reflected a lot of
handling, can you point to the jury or tell the jury what'you
are talking about?

A Well, tﬁere are a lot of nicks and indentations on
the wood to indicate that it's been handled a lot.

Q Okay. Go ahead.

.\ I then functioned the rifle to see if it functioned
as designed. I found that it did.

I noted that the rifle had a scope mount but no
scope. I measured the overall length, found it to be 43 1/2
inches; measured the barrel length to be 24 inches. |

The empty rifle weight was measured and found to be
9 1/4 pounds. The trigger pull was measured and found to be

5 1/2 pounds.
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I measured the force required to engage the safety,

found it to be 4 1/2 pounds, and found that 5 pounds were
reguired to disengaqe the safety.

I noted that the safety on this is the usual 700
safe, in that, one, engaged, it locks the bolt, pgeyents it
from opening; the safety must be disengaged to oééh the bolt
and unload the gun.

Ahd I noticed that tﬁe stock was équipped with a
Pachmay?fs recoil pad. I noticed that the sling swivels were
missing from the stock.

And, generally, that was my visual examinat;on.

I then functioned the bolt and the safety mechanism
fifty times to see if it functioned normally. Each time I did
it, I pulled the trigger, disengaged the safety, I found that
the safety did funétion normally.

I removed the stock and examined the safety and
trigger assembly without femoving or disassembling any‘bf the
trigger part.

The trigger housing.has a héle in tﬁe side through
which you can see the sear engagement. The sear engagement
looked to be good, mnd I didn't notice anything unusual, other
than there was.a fair amount of o0il and grease residue on the
mechanism.

This is not‘unusuai. Acutally, I've seen many that

were worse than that. I have seen many that were better than
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that.

0 When you say on the mechanism, what mechanism are
you referring to?

A The trigger mechanism.

0 Now, you are familiar with what a brand new Model 700
looks like. You bought one in time when this gun was purchased,
and you had done nothiné to it{ never used it, you kﬁow what
that gqun would look like, don't you?

A Yes, sir.

o And can you tell the jury, do a comparison between
that gun and this gun, and tell them abou£ any changes that
there are from a brand new unused gun.

A Other than the things already mentioned, indentations
on the wood and the o0il on the trigger mechanism, there wés
no differgnce that I could observe between this gun and the
newer oﬁe.

Q bo you have an Opinion based upon your experience
in the gun manufacturing industry, or the gun industry, I mean,
and upon your, based upon your education and training as to
whethef or not this rifle, design-wise, the design of this
rifle is in substantially the same condition as it was when it

left Remington's hands on the date of manufacture-and sale?

A Yes, I have an opinion.
Q What is your opinion in that regard?
A That it is. I examined it visually andxnicrosc0picalH

v.
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I could find no indication of alterations or modifications or

wear, for that part.

Q How about adjustments?

A No, the trigger adjusting screws have a sealer on
them. The sealer is still in place. I photographed that. There
have been no adjustments'made to the rifle. |

o Let me get some of the large exhibits for'you and I'1]
ask you some more guestions.

MRL CHAMBERLAIN: May I approach the witness, Your Honor?

THE COURT: Yes.

Q (By Mr. Chamberlain) Mr. Martin, in part of your
examination of this rifle, did you take some photographs of the
trigger mechanism?

A Yes, sir, I did.

9 I'11 show you Exhibits 48, 49, 50, and 47, and ask
you if those accurately reflect the condition of the trigger
mechanism on Exhibit 2 at the time thét you examined and |
photographed itz

A Yes, sir, they do.

MR. CHAMBERLAIN: We would offer Exhibits 47, 48, 49, and

MR. HUEGLI: No objection.
THE COURT: They are received.
Q (By Mr. Chamberlain) 1I'm going to be asking you

some more questions about these, Mr. Martin, so I'm going to be
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leaving them on the easel here for you.

Turning your attention again to Exhibit 2, based
upon your experience, education in the gun field, do you have
an opinion as to whet her or not the condition of Exhibit 2 is

in a foreseeable condition for a rifle that was manufactured

in December of .'767?

A Yes, I have an opinion.
Q wWhat is that opinion?
A That it is in a condition that might be expected of

a rifle of that age. There is really nothing unusual about its
condition for having been used for that period of time.

I have seen some rifles that were in much worse
condition; I have seen a few that were in better condition.

Q When you use the word worse and the word better; what
are you talking abbut, what aspect of the rifle?

A More wear, more abuse,. and misuse, a great deal more
dirt inside the action, and more grease, greasy dirt.

MR. CHAMBERLAIN: All right.

Might the witness be handed Exhibit% 59A and B,
please. They are back behind the table (exhibits provided to
the witness by the.baiiifff:‘m> |

Q (By Mr. Chamberlain) Could you identify Exhibits 59A
and B for the jury, pleasef
A Yes, Exhibit 59A is an outline drawing of the

trigger mechanism, the right side view and the rear view.
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59B is a dréwing of the internal components of the
trigger mechanism, showing the trigger, the'sear, and the
various trigger adjusting screws.

0 All right. Now, Mr. Martin, I'm going to ask you to
explain the operation of the friggef ;§§é%bly safety and bolt
lock feature on the Model 700 to.the 5uf§. And would Exhibits
59A and B be helpful to you in explaining your testimony?

A Yes, sir, it would.

Q All right. I would ask you, then, to step down to
the easel, maybe bring it forward some and sue whatever exhibits
you need.to. Please do that, if you would.

Also, if you need to use Exhibit 2, I'd like you to
use that as well.

Q Exhibit 47 will be helpful, also. Exhibit 47 shows a
right side view of the trigger mechanism and a portion of the
trigger with the stock removed.

This lever is the safety lever. The top ofbit is
cut off the picture. When moved rearward, it moves this end.of
the safety lever upward; this end engages a slot cut into the
bolt, which locks the bolt closed.

This Exhibit 59A shows.essentially the same thing,
but in drawing form. It shows the components from_a right side
view and a rear view. It shows the internal components in
dotted lines, but I doubt that you can see them from there, so

ror that, I'll go to Exhibit 59.
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1 v The internal components here are the trigger, and

<:> 2 this bl?ck line is called the trigger conneétor, and this is
v 3 the sear, and then we have the three screws, and we have the

4 sear spring not shown as the safety.

5 When the safety ié engaged, an arm inside the

6 mechanism applies an upward pressure on the sear at this point

7 and lifts it free of the top of the trigger, the trigger

8 connector; so, when the safel;y is engaged, the sear is not

9 engaged'on the connector, on the trigger connector.

10 You can pull the trigger, nothing will happen,

11 because the sear is being held upward by the safety.

12 Now, if something, gummy residue or dirt, or somethingd

13 gets into this and holds the trigger forward, when you disengage
(:> 14 the safety, it will fire, as has been déscribed earlier, but

15 || that is Basically the operation of the mechanism.

16 Q | You said holding the trigger forward, you can show

17 the jury how the trigger pivots.

18 A .  When you apply pressure at this point, where your

19 finger pulls it rearwérd, it pivots on this pih, the top theﬁ

20 will move forward and slip off of the sear engagement; normally.

21 Q S0, as-the trigger moves back, or as the operator

22 pulls the trigger, the top of the trigger moves forward?

23 A Yes. One thing I did not explain is that the firing

24 pin engages this top corner of the sear. Let's assume that is
N
. 25 the striker and the top spring loaded striker and firing pin,
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when you pull the trigger, move into the trigger, out from
underneath the sear, the sear drops, énd the firing pin goes
forward under its own spring pressure.

Q Let's see. I asked you to explain the trigger,
assembly and bolt lock; have you done all three? .

A I believe so.

MR. CHAMBERLAIN: We offer 59A and 59B.

MR. HUEGLI: May I take a lock at 59A, pleasé?

THE COURT: Yes.

MR. HUEGLI: No objection.

THE COURT: They are received.

Q (By Mr. Chamberlain) Do you want to assume the stand

Mr. Martin (the witness complies).

Mr. Martin, in your experience as a product tes£er
and design tester for firearms, have you had an opportunity t§
become familiar with the habits and customs and practices of

rifle owners?

A Yes, sir, I have.

Q And user?

A I have.

0 Will you ekplain to the jury how you gained that
experience?

A I have made it a habit to interview rifle owners and

gun owners of all types over the years, especially those that

have been involved in the many accidents that I have

r
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investigated.

Q All right. Based upon tha£ and upon your general
experience with firearms, do you have an opinion as to whether
or not it was foreseeable in December of 1976 that a gun owner
would use petroleum solvent on the trigger mechanism-bf.his
gﬁn?

A Yes, it was, because, as a result of my inﬁerviews
of various gun owners, I find that they will, soﬁe owners will
clean their guns very religiously with the correct type of
thing, or the type of oils and cleaners Fhat are recommended
by'the manufacturers, that is, the manufacturers of those
cleaners.

Other people will use whatever they have at hand,
especially the rural people might use gasoline, kerosene,

anything handy.

Q Diesel fuel?
A Diesel fuel.
0 And do you have an opinion as tc whether or not it

was foreseeable in December of 1976 that a gun owner woula use
lubricant on the trigger mechanism of his gqun?

A That, again, the use of lubricants vary with gun
owners. Some few clean their guns very religiously as they
are supposed to; other people clean them occasionally; some
never clean them; but the majority of gun owners do like to oil

their guns, and, unfortunately, most of them oil them
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1 excessively.
N 2 Q And can you give the jury some examples of the kinds
o 3 of oils that users might foreseeably apply?
4 A Again, this varies. There are several kinds of oil
5 sold for gun use. Some people use those kinds of oils;'other
6 péOple use whatever they have on hand, even motor oil.
7 0 WD-40?
8 A Yes, WD-40 is very commonly used amon§ gun people.
9 Q And in your experience, or in your opinion, is it
10 foreseeable that in December of '76 that a gun owner would use
11 -- would oil all metal parts of his rifle?
12 A Yes. Many of them will. They will oil everything.
o 13 In fact, oil to excess.
b 14 0 In your opinion, was it foreseeable in December of
15 1976 that a gun owner or user would clean his 'gun infrequently?,
16 A Yes, there are many people who clean them infrequently;
17 || many people who never clean them; just use them, throw them
18 aside, and use them again when needed.
15 0] As to the gun owners that do clean their guns,-was
20 it foreseeable in December, 1976, in your opinion, that they
21 might clean their gun inadequately?
22 A Yes, especially this particular trigger mechanism,
23 or any trigger mechanism éimilar to this that is an assemblf
féﬁg- 24 || rivited together does not lend itself to good cleaning,
. 25 || because the owner cannot see in the thing.
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Could you demonstrate what you mean, using your

0.

photographs 47, 48, 49} and 50°?

A I will have to go to the --(referring to the easel).
0] Okay.
A Exhibit 57, this is the trigger mechanism which you

are speaking of. Notice that it's held together with rivets.

Q Could you poiﬁt those out for us.

A There are four. I think there may be another one
hidden by the safety. This assembly is held to the receiver
with two pins, one here, and another one back here someplace.
You can see, take those pins out, but most people, I think,
would not take it out; they will simply remove the bolt, stick
the entire rear end of the gun into a can of solvent of some

sort, shake it around, wash it out.

Some peoplie would then blow it out with an air hose,

those few that have that. Most people would not. Simply shake
it out. After that, they may spray with WD-40, or something,
and would end up with a lot of oil in it;

0 Okay. And you mentioned that trigger assembly is
the design that you cannot see into it; do you have a photo-
graph up there that Qould demonstrate that situation?

A No. Only the one that I mentioned ear;ier, Exhibit
47.

0 How about behind that? 1Isn't there some that show

the sight angles?
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1 A Exhibit 49 simply shows the front view of the same‘
< 2 assembly. And Exhibit:SO shows the rear view of the same
.

<:; 3 assembly.
4 Q All right. Do you have an opinion based upon your
5 expertise in this field as to whether or not a rifle deéigned
61| in December of -- designed and manufactured and sold in December
7 of '76 should be designed such that it will function broperly
8 under all foreseeable conditions?
9 A I have an opinion that they should be designed so
10 that they will function as well as possible uhder all of these
11 conditions.
12 For instance, manufacturers are aware that the
13| military, for instance, requires that rifles and guns of all

C:j‘ 14 types that are used by the military pass what we call mud énd
15 dust tests, actually submerged in mud and taken out and wiped
16 || with the hand, and nothing else, to see if it will function
17 under these conditions.
18 Sporting guns are subjected to a lot of dirt in their
19 use, so they should be designed so they will function under
20 || dirty conditions.
21 Q In your opinion, was it foreseeable in December of
22 1976 that a gun owner of a gun such as the Remington Model 700
23 || would take a loaded rifle into his home; is that a foreSeeaBle

- 24 || use in your opinion?
5 |
o 25 A Yes, based upon my experience, there are many people
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who take loaded rifles?into their homes, especially rural
people, especially farﬁers, who have animals that chase their
livestock. Most of them keep loaded rifles in their homes.

0 And in December of 1976, in your opinion, was it
foreseeable that a gun owner in handling his rifle, such as
Eghibit 2, would from time to time inadvertently point that
rifle at other people or leave it in a position where another
person might walk past the muzzle of that rifle?

A Yes, my experience has shown that. While every
experienced gun handler attempts never to point his gun at
soﬁeone else, I have observed these habits while in hunting
parties and experienced hunters try not to do that, but there
are many times during the day when one hunter or another will
have his gun pointed at another individual, although it may
be a momentary thing, swinging the gun around or moving it

from one place to another.

Law enforcement officers point their loaded guns at

tens of thousands of people daily.

MR. CHAMBERLAIN: Your Honor, I'm now at a point where I'm

about to launch into .another long subject.
THE COURT: ALl right.

Now, members cf the jury, we will adjourn until

tomorrow morning at nine o'clock. That's a switch. That make

any difference to any of you? Nine o'clock start?

Nine o'clock tomorrow morning. Nine o'clock.
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the evening.)

A

(At 4:52 p.m. these proceedings were adjourned for
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3 MR. CHAMBERLAIN: Before I start with Mr. Martin, Your
4 Honor, I would like to reoffer Exhibit 33. 1It's the sheriff's
5 report we discussed yesterday.
6 MR. HUEGLI: I have no objection to that.
7 THE COURT: It's received.
8
9 DIRECT EXAMINATION (continued)
10 BY MR. CHAMBERLAIN:
11 Q Mf. Martin, when you started your testimony yesterday
12 we discussed your qualifications, and you told us a little bit
13 about the Model 700 and how it functions and a litﬁle bit about

<j> 14 the foreseeablé use of a firearm such as the Model 700.
15 I want to now turn to some information about the
16 || design of the Model 700, and in particular the 1976 Model 700,
17 || such as Exhibit 2 in this case.
18 Can you tell the jury, Mr. Martin, whether or not
19 || you have an opinion, based upon your examination of the Model
20 || 700 design, and upon your experience with the gun industry,
21 as to whether or not the design of the Remington Model 700 as
22 || designed and manufactured by Remington in December of 1976 was
23 unreasonably dangerous?

~ 24 A Yes, I feel ;h;t it is, for several reasons. One is
<;/¥ 25 the bolt lock feather. The bolt lock feature requires that the
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operator disengage thg safety to unload the gun or to load it,
for that matter. Anogher is that the design of the triggpr and
the sear, or the safety mechanism, disengages this sear from

the safety. That makes the mechanism prone to malfunctibn in
the presence of grease or greasy debris.

If greasy debris can get in there and hold the
trigger out of position, it can cause the rifle to fire
accidentally or unintentionally.

Q And how about as to the warnings and instructions
that Remington provides; do you have an opinion, based upon
the same foundation, as to whether or not those warnings render
the rifle unreasonably dangerous?

MR. HUEGLI: Objection, Your Honor. I don't think that
this witness has testified that he knows what the warningé
are, yet, that we provided on this particular firearm.

THE COURT: The objection is sustained.

Q (By Mr. Chamberlain) Mr. Martin, have you reviewed
the Owner's Manual, Exhibit 10 in this case?

A Yes, sir, I have.

Q - And have you reviewed the Remington ~-- let me get the
correct name here, before I ask you; I think I have my copy -—- |
the Remington Peters Hunters Pocket Guide?

A Yes, I have.

0 And assuming tbose are the two items that were

provided with the rifle when it was sold new, December, 1976,
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do you have an Opinion;based upon your review of those
documents and upon youg review of the -- your review of the
design of the rifle as to whether or not those warnings render
the gun unreasonably dangerous?

A Yes, I feel the instructions are inadequate,-because
they do fail to tell the user how to accurately or'safely use
the firearm,

They fail to tell the user particulariy the inherent
dnagers of the mechanism, particularly that grease or debris
can cause it to fire unintentionally, and that he does have a
safety disengaged while unloading; although, the instructions do
cover that, I think, because they do tell him that he has to
disengage the safety before opening the bolt.

Q When you say fire unintentionally, are you specifi-
cally referring to the fact of our contention that this rifle
will fire when the safety is released?

A Yes.

.é - Now —--

MR. HUEGLI: Miss Court Reporter, would you please mérk
that portion of the tape, please.

Q (By Mr. Chamberlain) Now, Mr. Martin, cduld you
suggest to the jury some alternative designs for the Remington
Model 700, designes that were feasible in December of '76, And
before which, in your opigion, could alleviate the unreasonable

dangers that you have described for us.
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Well, the most obvious one is that used by the

A
Springfield Military Bolt Action Rifle, which has the three-

position safety. It does allow you to open the bolt with the

safety engaged, eliminating the problem that occurred in this

accident.

10
11

12

C

6 -
loading and unloading would also correct the problemn.

automatic feature of some sort would be another alternative.

mention removal of the bolt lock?

have prevented that accident.
I want to take those, then, one at .a time and

13
discuss each one a little bit. I'm going to start with the

Any other type of safety that can be engaged while
An

Q Three-position safety, automatic safety; did you
No, I did not, but removal of the bolt lock would

A

0 Okay.

automatic safety.
Could the witness be handed Exhibit 45, please. It's

156
16 ‘
17 |l in the green gun case (provided to the witness by £he bailiff).
18 MR. CHAMBERLAIN: Maybe you ought to hand him the case.
19 MR. HUEGLI: Miss Clerk, has the Peters Pocket Guide and
20 || the Owner's Manual been marked ana both of them admitted as
21 || exhibits?
22 THE CLERK: Plaintiffs’ Exhibit 10, Owner's Manual, that
23 || is received. |
24 MR. HUEGLI: And how about Peters Pocket Guide?
- . o
L 25 THE CLERK: Is that your Defendant's 206?
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MR. HUEGLI: Yes.

THE CLERK: It's Béen marked only.
~MR. HUEGLI: We would offer Exhibit 206.

MR. CHAMBERLATN: No objection.

THE.COURT: It's received.

MR. CHAMBERLAIN: Could that be handed to the witness as
well, please. |

Q (By Mr. Chamberlain) Now, before we get to the
automatic safety, would you identify Exhibit 206 for the
jury.

A 206 is a Remington Hunters PQcket Guide, which I'm
told comes with all of these rifles.

Q That's one of the two documents I asked you a moment
ago if you had reviewed, right?

A Yes.

0 - Now, if you would turn your attention to Exhibit 45,
you testified a moment ago that in your opinion an automatic
safety would be one alte:native to making the Remington Model -
700 reasonably safe?

A Right.

Q ~ Could you please describe to the jury, and if you neeq
to step down from the witness box to do this, please feel free
to do so, describe to the jury what the concept of the auto;
matic safety is.

A There are several simple mechanical devices that are
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built into the gun, requires no thbught or little thought on
the part of the user, éngages éutomatically each time a qun is
cocked.

It was first introduced in a Waters in the late
1800's, has been used since that time in all of the better
rifles -~ Colt, Smith & Wesson -- it was first installed in
automatic pistols in the.middle '30'5, has been used in some
automatic pistols since that time; has never been used in long
guns until fairly recently one manufacturer uses it in his
long guns, but most manufacturers do not use it to date in long

guns.

Q Have you designed and installed on a Model 700 an

automatic safety device?

A Yes, sir, I have.

Q And dose that appear on Exhibit 45?

A - It does.

0 Could you come down in front of the jury; please,

and demonstrate that device and describe to them how it works
on the Model 700.
A It's a simple lever mechanism on the side of the
bolt, which each time.you cock the gun is engaged.
This is the rear of the firing pin, this lever
engages the rear of the firing pin and holds it away from the
sear each time that you cock the gun, so that you can pull the

trigger all you wish and nothing happens.
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You must di§énage this 5efore pulling the trigger.
So it requires no thought on the usef's part, except when it
goes to fire, you must disengage it to fire the gun.
Q How did you actually put that safety on; what

function of the gun puts the safety in the on-safe position?

A Simply cocking it.

Q .And that's lifting the bolt up and down?

A Yes. |

Q That rifle also has on it Remington's standard two-

position safety, does it not?

A Yes, it does.

Q And for the purpose of your automatic safety, is that
two-position safety necessary?

A No, that automatic safety would not need the

conventional safety.

Q - S0, that could be eliminated altogether?
A It could.
Q -~ And as you just demonstrated it, did you have the -

lever safety in the on-fire position?

A Yes, I do. |

Q And so when you pulled the trigger, nothing happened;
it was your automatic safety that had the gun on safety?

A That's correct, yes.

Q Do you want to‘resume the stand, please.

Do you have an opinion, based upon the qualificatiocns
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you have already stateg, as to whether or not an automatic
safety, such as the oné that you have just demonstrated, would
have prevented the firing of that Exhibit 2 on October 27,
19792

MR. HUEGLI: Objection. I don't believe the opiniog that
hé has asked for is a sufficient foundation as to what happened
on that date other than the fact that the gun discharged.

His Opinién is being asked to beAbased solely upon
the fact that the gun discharged.

MR. CHAMBERLAIN: Let me restate the question, if I may,
Yoﬁr Honor.

THE COURT: Yes.

Q (By Mr. Chamberlain) I'll ask you to assume a few
facts, Mr. Martin. 1I'd like you to assume, on October 27,'
1976, Stephen Bourdeau brought into his home Exhibit 2, which
is Model 700 Remington bolt action rifle, that the gun was
loaded, the bolt was closed, and £he safety was in the on-safe
position; and assume that he put that gun in a horizontal

position, across a chair, realized it was loaded, wished to

‘unload it, put his left hand on the forestock of that rifle,

and with his right hand attempted to open the bolt.

Now, assuming those facts, if that rifle had the
automatic safety that you have described for us, instead of the
Remington two-position bolt lock safety, do you have an opinion,

based upon reasonable engineering probabilities and based upon
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your experience in the»gun indgstry, as to whether that.rifle
would haQe discharged as he atﬁempted to unload it?

MR. HUEGLI: Objection, Your Honor. It is absolutely
necessary that this witness must be ased also to assume that
this individual, Stephen Bourdeau, did not pull the triéger.

THE COURT: The objection is sustained.

0 (By Mr. Chamberlain) Add to your assumption that as
Mr. Bourdeau is trying to open the bolt with his hand, that he
is not touching the trigger, not pulling on the trigger, and

nothing else is pulling on the trigger.

A Yes, I have an opinion.
Q What is your opinion?
A Had the rifle been equipped with an automatic safety,

instead of the type of safety it has, he cculd have opened the
bolt without disengaging the safety.

0 - And once opening the bolt, the gun could be unlcaded?

A Yes, sir.

Q Or at least, the bullet could be removed from the
chamber? -

A That's correct.

MR. HUEGLI: Miss Reporter, would you please mark that
portion of the tape for me.

0 (By Mr. Chamberlain) And if the gun owner in thé
process just described pn}oaded the gun as described for you,

would the gun discharge in that process?
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1 A- No, sir, not with the automatic safety.
N 2 Q Do you have;information as to what the cost would be
N . :
3 to lnstall an automatic safety such as the one you have
4 described for us on the Remington Model 700 in December of
5 197672
6 a Yes, I have the general information that we're talking
7 about pennies per gun. It would be very small.
8 0 And is that design one that was --
9 I realize you didn't design it in '76, but, based
10 upon your experience and education in the engineering field,
11 || is that a design that was feasible in 19762
12 A Yes. It's feasible any time anyone wished to do it,
13 actually.
(:j' 14 0] ‘Now, let's talk about the bolt lock feature. You
15 testified a moment ago that the presence of the bolt lock
16 feature, or, excuse me, vou testified a moment ago that
17 removing the bolt lock feature from the Remington Model 700.
18 would, in your opinion, render that rifle reasonably safe?
19 A It certainly would have prevented that type of
20 || accident, yes.
21 Q Could you describe to the jury what would be
22 involved to remove the bolt lock feature from the Remington
23 Model 7007? |
- 24 A 2 simple matter of cutting off that forward arm that
<;/ T 25 engages the bolt to lock it.
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1 0 Okay. Could you illustrate that for the jury, using
(i) 2 some of the exhibits here in the room. |

3 A Using Exhibit 47, it's a simple matter of cutting

4| off that arm.

5 0 That's the right-hand rectangular arm on the trigger

6| assembly?

7 A Yes, this is the portion of the safety lever.

8 o} And how would that have, how would removal of that

9|l device eliminated the bolt lock feature?

10 A The forward end of that arm, this end of the arm,

11 |} engages a slot or cut, if you will, in the bolt lock; it

12 prevents it from being opened. If you cut the arm off, you
<:> 13 can open the bolt with the safety on.

14 Q All right now, you can resume fhe stand, if you.

15 |} would like. |

16 A moment ago I was asking you about the automatic

17 safety. I asked yvou to assume certain facts. Aésuming those

18 same facts} would you have an opinion, based upon your

19 expertise in this field, as to whether or not the absence of

20 {| 2 blot lock on the Remington Model 700, December of '76, or,

21 excuse me, in October of 1979, would have prevented that rifle

22 from accidentally discharging?

23 A I have an opinion, yes.
7N 24 Q What is that opinion?
\V/ 25 A - That it would have prevented the accident, because it
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would have allowed the bolt to be opened with the safety on.

0 And if the gun operator was attempting to unload the
rifle in that way, would there be any need to touch the safety
lever whatsoever?

A No, sir, would not be.

0 Any need for the operator to remove the safety from
the on-safe position to the off-safe position?

A No, sir.

Q In your opinicn, dces -- would removeal of the bolt
lock feature from the Remington Model 700, or any bolt action
rifle, for that matter, in any way hamper the operation of the
firearm? |

A No, sir, it would not. Thefe is always the
possibility that the rifle can, the bolt can be opened
accidentally durin§ carrying. However, when the operator looks
at the rifle to disengage the safety, he can reclose the bolt
if that should occur. Quite frankly, I have never heard of
that‘bccurring;

Q » Now, even with a Remington Model 700, it does have a
bolt lock; accidental obening of the bolt is still possible if .
the gun is not in the on-safe; isn't it?

A Yes.

0 Ahd do you know what it would have cost Remington
in December of '76 to remove the bolt lock feature on one of

their Model 700's?
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1 A It would have cost less to build it without the bolt

C- 2|l lock than with the bolt lock. |

| 3 IQ Why is that?

4 A You do not need the forward'arm, nor do you have to
51| produce the slot in the bolt.
6 0 The slot in which the bolt lock engages?
7 A Yes.
8 Q Is that slot something that is machined in there?
9 A | Yes.
10 Q  So, when you say it would cost less, it would be one
11 || less tooling function?
12 A in fact, two less. I believe there is also a slot
13 || in the receiver to accommodate the arm.

(O :

N 14 0 Was that kind of design feasible in December of '76?
15 A Yes.
16 MR. HUEGLI: Your Honor, as the Court knows, in pfetrial,
17 || we have stipulated that Mr. Chémberlain need not prove that.
18 || We have stipulated that the design was feasible in '76.
19 THE COURT: All right.
20 Q (By Mr. Chamberlain) Is the no-bolt-lock feature;
21 || or the absence of a blot lock, a prevalent design on other bolt
22 || action rifles?
23 MR. HUEGLI: Objection to the form of the question as to
24 il what prevalent is. It's vague, general, and not subject to

<i: 25 || any description. Everybody might have a different opinion on --

S 1660



*" Ve

Vg e

@

C

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

( . \

THE COURT: It's overruled.

THE WITNESS: Some bolt action rifles do not have a bolt
lock, and some do.

Q (By Mr. Chamberlain) Can you give the jury some
examples of rifies, bolt action rifies, that do not incorporate
a blot lock feature?

A I haven't researched that, but there are quite a few
that do not. I believe we have'bne in the courtroom, a
Remingtbn Model -- I have forgotten the model. We have an
exhibit here. There are several others. The Winchester Model
70 has a three-position safety in one position that locks the
bolt, but you can move it to another position where the safety
is still engaged and the bolt is unlocked.

That feature is also on the Springfield rifle ﬁéed
by the military. There are quite a few rifles that don't have
a blot lock, but there are also quite a few that do have a
blot lock.

MR. CHAMBERLAIN: Might the witness be handed Exhibits 31,
111, 112, and 113. Those are all rifles. (Exhibits provided
to the witness as requested.)

Q (By Mr. Chamberlain) Why don't you pick up one of
those and tell me what the number is, and I will ask you some
guestions about it.

A I have here.Exhibit 111.

Q  Okay. Could you identify that for the jury, please.
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1 A- Yes, this is a Mosburg Model 800A rifle, bolt
N 21| action rifle.
v .
3 Q Now, that -- does that gun have a bolt lock feature,
41 or not?
5 A No, sir, it does not. The safety in the engaged
- 6 || position, I can open and close the bolt. The safety remains in
7| the engaged position.
8 0 When you say engaged, does ‘that mean on-safe?
9 A l On-safe.
10 Q | Such, if you pulled the trigger, the gﬁn would not go
11 off?
12 A That's correct.
<:> 13 Q Could you grab another one of those rifles, please,
14 and identify it for the record.
15 A I have Exhibit 112, which is a Stevens Model 34, It
16 has a safety on the right rear side of the stock. When engaged,
17 it does allow the bolt to be opened and closed.
18 'Q How makes the Stevens?
19 A Savage.
20 Q That's a Savage Arms Company?
21 A Yes.
22 MR. CHAMBERLAIN: We would offer Exhibits 111 and 112.
23 Mﬁ. HUEGLI: I have no objection, Your Honor.
~ 24 THE CQOURT: They are received.
<;/ 25 Q (By Mr. Chamberlain) Now, the next two, Mr. Martin;
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I beliéve, are already in evidence, but I would ask you to
grab Exhibit 113 and also 31 and idenitfy thése and tell me
whether or not they have a bolt lock feature.

A I think I only have 131 1eft'here. 131 is the
Remington Model 591M. 1It's a bolt action rifle, has a éafety
oh the right rear side of the receiver, and pulled rearward,
it is on the on-safe or safe position. It does allow the bolt

to be opened and closed.

Q That is manufactured by the defendant in this case?
A Yes, sir.
0 Did I understand you to say that you don't have

Exhibit 31 before you?
A No, sir.
MR. CHAMBERLAIN: Might the witness be handed that (the

bailiff provides the exhibit to the witness as requested).

Q - {(By Mr. Chamberlain) Could you identify Exhibit 31
for us.
A Yes, Exhibit 31 is a Remington Model 788 bolt action

rifle; has a safety on the right rear inside of the receiver;
is in the on or engaged positionvto the rear; it does allow

the bolt to be opened and closed with the safety engaged.

Q And that is a Model 788 Remington?
A Yes, sir.
0 Mr. Martin, are you aware of any patents owned by

gun manufacturers in this country for automatic safety devices
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1 and/or' safety devices that do not incorporate the bolt lock
(“\ 2 feathre? |
N
3 A Yes, sir, there are quite a few of them.
4 Q Could you give the jury some examples.
5 A Yes, sir. U. 8. Patent No. 2,374,378, patent April
6 24, 1945. It's owned by Harrington Richardson Arms Company,
7 and in the body of this patent they tell what the purpose of
8 the patent.is for and generally how that functions. In this
91l one it éays that so the gun is always automatically set on
10 || safe when the bolt is actuated to cock the firearm.
11 I have another patent, No. 2,490,474 -- sorry,
12 490,474, dated December 6, 1949; owned by Winchester or Olin
/A\ 13 Industries, rather. It says (reading) present in general to
N 14 firearms and more specially to safety mechanisms by means of
15 || which the fire control mechanism of the firearm may be
16 || rendered inoperative automatically after each discharge of the
17 || firearm --
18 MR. HUEGLI: Objection, Your Honor. The question that
19 {| Mr. Chamberlain asked the witness was what patént does he haQe
20 || knowledge of that relates to the automatic safeties in relation-
21 ship to bolt iocks, bolt action rifles.
22 The witness' answer is not responsive to bolt acﬁion
23 || rifles; it has to do with something else.
~ 24 THE WITNZSS: The patent.
<;/ 25 THE COURT: Just a moment.
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TﬁE WITNESS: I'm sorry, sir.

THE COURT: I'm not sure.
Do you concede it?

MR. CHAMBERLAIN: No, I don't. I believe I did ask for
patents that involved bolt action rifles and other automatic
safety or bolt designs that are not involving bolt locks.

MR. HUEGLI: Well, may I ask a question in aid of
objection?

THE COURT: Yes.

QUESTIONS IN AID OF OBJECTION
BY MR. HUEGLI:

0 Mr. Martin, has patent No. 2,490,474 of December 6,
1949, of the Winchester, relate to bolt action‘rifle in thé-
body of the patenté

A '~ Yes, sir, it is a bolt action safety.

Q Does it say that in the body of the patent? You see,
I ha%éﬁ't had a chance to see your patents. all I'd like you
to do, to read to the jury that portion that relates to the
blot action high-powered firearm or bolt action firearm, for
that matter, please, and I'll withdraw my objection.

THE WITNESS: I will have to read it a little to determine
that.

MR. HUEGLI: Take your time.

THE WITNESS: Well, perhaps I can save time by showing you
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the picture with the diagrams to show it on the bolt action

~rifle,.

MR. HUEGLI: Well, I don't know how to read those
diagrams. If you say it does, that's fine with me. You are the
exﬁert. If you say it relates to bolt action, I just want to
make sure of that. Thank you. I'1l1l withdraw the objection.

THE COURT: All right.

Q (By Mr. Chamberlain) Mr. Martin, in further
answering the question, please just make sure you limit your
answer to bolt action rifles and patents_that make it clear to
you that_they are bolt action rifles.

A Yes, sir.

I have patent No., 2,551,166, dated May 1st, 1951,
owned by Olin Industries, and it also is an automatic safefy
for a bolt action fifle.

I have patent No. 2,009,824, dated February 25th,
1958, is a safety for a bolt action rifle that engages
automafically.

MR. HUEGLI: Owned by who?

THE WITNESS: An individual, Joseph F.bFisher, Grand
Rapids, Michigan.

MR. HUEGLI: Thank you.

THE WITNESS: I have patent No. 2,976,637, dated March
28, 1961, owned by the Marlin Firearms Company, which_is

automatic safety for bolt action rifle.
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I have patent No. 3,130,513, dated April 28, 1964,
owned by Savage Arms Corporation, which i's an automatic safety
for bolt action rifle.

I have one more, but it's dated 1968.

Q (By Mr. Chamberlain) Fine.
A Patent No. 3,387,400, dated June 11, 1968. 1It's owned

by Olin Mathieson; it is automatic safety device for the manual

bolt action rifle.

0] Does that complete your answer?
A Yes, sir.
Q Now, I want you to turn your attention to the -- you

mentioned one other alternative to the Remington désign was the
three-position safety =--

And I would appreciate it if the witness could be
handed Exhibits 44 and 46, which, again, are two of the rifles
(the requested exhibits are provided to the witness).

-- now, you testified that three-position safety was
one aiternative to the bolt lock design. Could you describe
for the jury what fhe concept of a three—position safety is?

A On Exhibit 46, which is the Army Military Springfield-
type Rifle, there is a le&er in the top rear of the bolt, and
all of the way to the left is disengaged or fire position. All
of the way to the right is in the safety position. Théﬁ
position also locks the bolt.

However, straight up, it's still in safe position and
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the bolt can be opened and closed without worry of accidental

firing of the gun.

0 And, again, assuming the facts that I asked you to
assume a minute ago about how this accident occurred and that
the gun owne; brought a gun in and tried to open the bolt and
found that it was locked, if the rifle that he was handling had
been a rifle that had a three-position safety, such as the one
that you just described, and if; after realizing that he could
not opeh the bolt, the user then grasped the three-position
safety and moved it to the middle position, could the bblt of
that rifle be opened while the safety was still engaged?

A Yes, sir, it could be.

Q In your opinion, does the three-position safety

hamper the operation of the firearm?

A In my opinion, it does not. .

Q - And how about the cost of three-position safety
versus some other devices we have described?

A I'm not quite sure I understand your question. The
devices?

Q I'm sorry. Other safety devices or other alternative

solutions to resolving the design problem with the Model 700.
MR. HUEGLI: Your Honor, I object to the line of

questions in relationship to the cost. There has never been

a contention in this case that I know of that cost has ever

been considered a factor in the design of the rifle, that I
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know of.

Whether it was a doilar more oOr é.dollar less, we
have stipulated that the design in 1976 of a three~position,
or the absence of the bolt lqck, was technically feasible and
well within the means of Remington to produce economically and
sell to the public.

THE COURT: Well, that does not constitute an objection,
does it?

MR; HUEGLI: Yes, it does. 1It's irrelevant what this
witness has to say.

THE COURT: It's overruled,

Q (By Mr. Chamber;ain) I'm not sure I finished my
question. In fact, I think I didn't.

Can you tell us relative -- I want to nake a coﬁt
comparison between.the two-position safety, the removal of the
blot lock, the automatic safety, versus the approximate cost
of a three-position safety on a firearm.

A - I cannot tell you in dollars and cents, oﬁly to séy
that the cost is obviously not prohibitive, beéause it is used
by certain manufacturers.

For instance, the -- probably the most famous bolt
action rifle evér is the Winchester Model 701, of -which I'm
holding here Exhibit 44. They used the three—posifion safety
on their bolt action rifle.

It's also used in the Military Springfield Rifle,
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and many, many Mauser Military‘Rifles.

0 How long has the thfee—position éafety been in use on
various bolt action rifles?

A Well, certainly since ﬁhe late 1800's.

Q And in particular, the Exhibit 46, this Springfield
aught three, what year has that beén in production since?

A The aught three indicates its year. It was adapted
by the military in 1903. 1t is‘a coﬁy of the -- or designed
after the Mauser of earlier years.

Q - I haven't asked you this question yet, but you may
have answered it in some of your other answers. I want to ask
you about the prevalence of three~position safety on bolt
action rifles. Is it a prevalent design and has it been over
the years?

A Yes, it's very prevalent.

Q . Now, you referxed to Exhibits 44 and 46. Could you
pick each one of those ué and identify them for the jury.

A - This is Exhibit 44. 1It's a Model 70 Winchester bolt
action, has a three-position safety on the bolf. Pulled full
rearward, the safety is in the on-safe pcsition and the bolt is
locked. Pushed full forward, it's in the fire position and
the bolt action unlocked.

However, with the position in the mid-position, it's
in the safe position, the bolt can be unlocked, opened and

closed.
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1 Q" But if you pull the'tr;gger in that mid-position,
<:> 2 || would the gun fire?
3 A No, sir.
4 Q And Exhibit 462
5 A Exhibit 46, we ha&e already described. It is the
6 || Military Springfield Rifle.
7 MR. CHAMBERLAIN: We would offer Exhibits 44 and 46.
8 MR. HUEGLI: No objection;
9 THE COURT: They are received.
10 Q | " (By Mr. Chamberlain) And I believe you mentioned the
11 ]| one other alternative to the Remington design as a solution to
12 || what you described as a design defect in the Model 700, that
13 || was the trigger lock design; did we talk about that?
<:> 14 A No, I don't believe we have.
15 Q All right, let me ask you if, in your opinion, is the
16 trigger lock design another alternative to the bolt lock
17 feature on the Model 700?
18 | A - Yes. Had this rifle been equipped, the design of the
19 || rifle been equipped with thé safety that locked the trigger,
20 instead of in conjunction with the sear, this accident may not
21 have happened, because when the safety is éngaged, it forces
22 the trigger into a full engagement with the sear. ' It does not
23 permit partial engagement when engaged.
N 24 Q And would the trigger lock design, can the trigger be
o 25

pulled at all when the safety is in the on-safe position?
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-1 A- No, sir, it cannot.
N 2 Q And can you contrast that to the'éafety design on the
P ,
3 Model 7002
4 A If you had a trigger mechanism with a trigger lock
5] design which locked the trigger, if debris gets into the thing
6 to create a problem, if you can lock the trigger, you do force
7 the trigger into full engagement with the sear if it has a sear.
8 Let's say we have the same ‘mechanism, but it has a
9 trigger.lock safety instead of a sear safety, or in conjunction
10 with it,.it would force the sear into full engagement with the
11 trigger and would, in éll probab;lity, eliminate the residue
12 problem.
13 Q All right, I want you to assume some facts. Assume
C:) 14 Teri See's accident happened like this, that the rifle was
15 || brought into the house lodded, cocked, bolt closed, safety on;
16 || and assume that that particular rifle did have some lubrication
17 || or congealed solvent in the trigger and it was a sufficient
18 amount to puil the trigger in the>full position if someone did
19 || pull it; okay?
20 A All right.
21 0 If, wﬁen that rifle was brought in, it had a trigger
22 lock design, would.it be possible for the fire when safe
23 reieased condition to occur on that rifle?
(W\ 24 A Not if the safety were engaged, because the trigger
~ 25 || would be in full engagement with the sear at that time.
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1 Q: And you wouldn't be ab;e to pull the trigger to set
2| up the FSR condition? | |
3 A That's correct.
4 Q In your opinion, does the trigger lock design hamper
5 ]| operation of a firearm?
6 A No, sir. 1It's probably the most prevalent safety
7 || device there is.
8 Q And could you give the jury some examples of the
9 || kinds of rifles or long guns that you have seen it on?
10 A ell, there are many. I cannot mention all of them,
11 ]| but, in fact, this manufacturer uses the trigger lock safety
12 || on the majority of their shotguns, automatic rifles, pump
13 |{ action rifles.
14 Q Which manufacturer does?
15 A Remington. Many other manufacturers use trigger lock
16 safety, also.
17 Q . Now, I want you to assume that -- these facts: A groug
18 || of ﬁeople were on a hunting trip, that after the hunting trip,
19 || the owner of three of the firearms brings thosé firearms into
20 || his home, sets them down horizontally on a chair and realizes
21 || that one of the rifles may be loaded, such as there is a bullet
22 || 'in the chamber, proceeds to attempt to unload the rifle while
23 it is lying across the arms of a chair in a horizontal
24 || position. Based upon your experience in the gun industry, was
25

that sort of use of the Model 700 rifle foreseeable use in
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A Yes, there ére many people who take loaded gquns into
their house, |

Q All right. Now you have described for us a number of
alternative designs, alternatives to the bolt lock feature on
the Model 700.

‘You have described the no-bolt lock, the auto safety,
the three-position safety, and £he trigger lock.

In your opinion, to make the Model 700 reasonably
safe, wopld it be necessary to employ all of those alternatives,
or just one of them?

A It certainly wouldn't be necessary to employ all of
those to prevent this accident. Any one of them, eliminating
the bolt lock feature alone,would have preVented this aéciaent.

Q And installation of auto safety, automatic safety
alone would have?

A Yes, either one of those things.

Q Now, I . want you to assﬁme another set of facts, and
I'm going to ask yoﬁ a series of questions aboﬁt causation.

I want you to assume that on the day of Teri See's
accident, the gun owner attempted to unload the rifle but was
unable to do so, because the bolt was locked, and at that point,
that he moved the safety on the rifle from the on-safevposition
to the off-safe pOSitiqn. I want you to assume in so doing,

he did not touch the trigger, and as he moved the safety from
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on—safé to off-safe, the gun fired, causing injury to Teri See.
Have you got those facté?

A I think so.

Q Assuming those facts and based upon youf experience
with guns and based upon reasonable engineering probabilities,
dé you have an opinion as to whether or not the presence of

the blot lock feature was a cause of Teri See's injuries?

A I have an opinion, yes.
0 What is your opinion?
A That, had the bolt lock feature not been there, there

would have been no need to disengage the safety; hence, the
accident would not have happened.

Q Assuming those same facts, do you have an opiniocn,
again based upon reasonable engineering prcobabilities and ;our
expertise in the industry, as to whether or not the design

of the trigger assembly was a cause of Teri See's injuries?

A I have an opinion, yes.
Q  What is your opinion?
A That if there was some debris or gummy residue of

some sort in the trigger mechanism holding it somewhat out of
engagement with the sear at that time, it was a cause, one of
the causes of the accident.

Q And assuming those same facts and based upbn your
same expertise, do you have an opinion as to whether or not the

absence of an automatic safety on the Remington Model 700
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involved in this accidgnt was a cause of Teri See's injuries?

A I have an opinion, yes..
Q And it is?
A Had it been equipped with an automatic safety, the

trigger could not have been pulled, this accident would not
have happened.

Q Again, based upon the same assumed facts and your
expertise, do you have an opinion as to whether or not the
absence of a three-position safety oﬁ the Remington Model 700

involved in this accident was a cuase of Teri See's injuries?

A I have an opinion.
Q And it is?
A Had the rifle been equipped with a three-position

safety, the bolt could have been opened with the safety
engaged, and the trigger could not have been pulled and fired
the gun.

Q My last question under these same assumed facts and
based upon your same expertise, do you have an opiﬁion as to
whether or not the absence of a trigger lock on the Remington

Model 700 was the cause of Teri See's injuries?

A I have an opinion, ves.
Q And it is?
A Had this gun been equipped with a trigger lock

safety, the trigger could not have been pulled'at the time of

the accident.
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1 Q Therefore, you couldn't set up the fire with safe
(“\ 2 || release condition?
N ‘ |
3 A That's correct.
4 Q Now, I want to change the factual assumptions in one
5 || respect, then I'll ask you three more questions.
6 I still want you to assume that the gun owner brought
7 the rifle in loadéd, cocked, in the on-safe position, and
8 || that he attempted to unload the rifle, was unable to do so by
9|l removing the bolt, because the bolt was locked; and then I want
10 || yvou to assume that the gun owner was not being as careful as
11 || he might have been and as he moved the safety from on-safe to
12 || off-safe, he inadvertently contacted the trigger and the rifle
(f*\ 13 discharged.
s ' i
14 A All right.
15 Q Assuming those facts, do you have an opinion based
16 || upon your- experience in the gun industry and upon your
17 reasonable engineering probabilities as to whether or not the
18 presence of the bolt lock feature was a cause of Teri See's
19 injuries?
20 A I have an opinion, yes.
21 0 And what is your opinion?
22 A That the bolt lock was a factor in that accident;
23 had the bolt lock not been present, the safety could have
I 24 remained engaged, and even had he pulled the trigger
N . ,
25 inadvertently, the gun would not have fired.
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Assuming those same facts, and, again, based upon

engineering probabilities and your experience and
do you have an opinion as to whether or not the

an automatic safety on the Remington Model 700 was
Teri See's injuries?

I have én opinion, yes.

And what is it?

That it was. Had three been an automatic safety,

the accident would not have happened.

Q

A
because it

©

A

Q

A

Q

based upon

And why is that?

Because the‘trigger could not have been pulled,
wouldn't have caus-d the gun to fire.

Because it was on safe?

Yes.

And with the autcmatic safety, it remains on safeé

Until discharged by the user.

Lastly, assuming those facts, do you have an opinion,

your experience and reasonable engineering

probabilities, as to whether or not the absence of a three-

position safety on the Remington Model 700 Rifle was a cause of

Teri See's

A

0

A

injuries in October of 19792
I have an opinion.
What is your opinion?

That the absence of the three-position safety was a

cause, because, had it been on this rifle, the bolt could have
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been opened with the s;fety in the safe position.

Q Such as, evén if the user was inadvertently pulling
the trigger, the gun would not go off?

A Yes, even had the trigger been pulled, it would not
have fired.

MR. CHAMBERLAIN: May the witness be handed Exhibit 10,
please (the exhibit as requested is provided to the witness).

0 {(By Mr. Chamberlain) Do you have in front of you
Exhibit 10 and Exhibit 2067?

A Yes, sir.

Q And that's the Remington Owner's Manual and the

Peters Hunter Pocket Guide?

A It is.

0 " And you have reviewed both of those, at my requést?
A I have, yes. |
0 " Based upon your review of those documents and review

of the design of £he Remington,Mddel_700, based upon yourv
experience in the gun industry, do you have an opinion as to
whether or not those manuals, .Exhibits 10 and 206, contaih
adequate warnings for the user regarding the propensity of

the Model 700 rifle to fire when the safety is released?

A I have an opinion, yes.

Q What is your opinion?

A They do not have adequate warnings.,
Q Do they even mention it?
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1 A No, sir, they do not.
~ 2 Q Do you have ‘an opinion as to whether or not those
\ .
<;/ 3 manuals accurately warn the user as to theé proper lubrication
4 of the trigger assembly?
5 A I have an opinion, yes, sir.
6 Q What is your opinion?
7 A They do not adequately discuss the proper lubrication
8 Q Do you have an opinion as to wﬁether or not they
9 adequatély warn the user, instruct him as to the proper
10 cleaning of the trigger assembly?
11 A I have an opinion, yes, sir.
12 Q | What is your opinion?
13 A That they do not adequately instruct the user in the
(:?‘ 14 proper cleaning of the mechanism.
15 Q And, again, based upon the same assumptions, do you
16 have an opinion as to whether or not those two exhibits
17 adequately warn the user as to the functioning‘or potential
18 || malfunctioning of the Model 700 in colder temperatures?
19 A I have an opinion, .yes. |
20 0 What is your opinion?
21 A That they do not adequately warn about its propensity
22 of malfunctions in the presence of greasy residue in cold
23 temperature.
- 24 MR. HUEGLI: I think I would object to the form of the
(/' 25

guestion and the answer on the basis that cold temperatures is
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a phrase that has no fbundation to it. 1In Florida, cold
temperatures might be éO degrees.

THE COURT: 1It's overruled.

Q (By Mr. Chamberlain) Mr. Martin, in your opinion,
does the absence of the warningé that you have -- that we have
just discussed render the Model 700 Remington Rifle reason -
unreasonably dangerous?

A In my opinion, it does, yes.

o] - And based upon your experience in the gun industry,
what could the manufacturer of the Remington Model 700 have
done in December of 1976 to make those warnings adequate?

A They could have gone into greater detail, first of
all, on how the mechanism functiéns, how to properly lubricate
it, how not to lubricate it, how properly to clean it, and
how not to clean it.

Q - In your experience, doe$ the typical gun owner tend
to over-lubricate --

MR. HUEGLI: Objection. I don't know -- this man is not
qualified to testify Qhat the typical gun ownef does or dées
not do.

THE COURT: I would prefer thaf you take the first step
in asking him whether or not he has such an opinion.

So the objection is sustained.
Q (By Mr. Chamberlain) First, Mr. Martin, in your

work in the gun testing and accident investigation, you have
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Occasidn to come in contact with gun owners and gun users?

A Yes, I have many times, and I have discussed this
problem with many gun owners and gun users.
Q And as part of your work, did you conduct interviews

of gun owners and gun users?

A Yes..

0] Is lubrication one of the topics that you discussed
with them? |

A Yes, cleaning and lubrication and use of the gun.

o] Okay. Do you have an opinion based upon that

experience and your general experience in the gun industry as
to whether or not it is common for gun owners and gun users to
accessively lubricate their firearms?

MR. HUEGLI: Objection. I would not have an objection if
he would‘give an opinion as to what the gun owners, what was
the common finding of the gun owners he inter&iewed, but as to
all gun owners in the world, he's not qualified to make that
opinion.

THE COURT: 1It's overruled.

0 (By Mr. Chamberlain) Do you have such an opinion?
A I have an opinion, -yes.

Q What is it?

A That some gun owners do over-lubricate their guns.
0 | Is that fairly common in your experience?

A = Yes, it is.
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1 o Is there anything else as far as the content of the

(:> 2 | warnings that comes to mind that you think Remington could do
3|| or could have done in December of '76 to make their warnings
4 || adequate, or have you covered all of that thoroughly?
5 A I think we have covered that.
6 Q Okay. Let'svtalk about the form of warnings. Are
7 there some things that Reming.on could have done to better
8 || deliver their warning message?
9 A Yes, there are.
10 0 Could you give us some examples .
11 A Well, in addition to going into greater detail, they
12 [| could attach it to the firearm in a manner where the user has

' 13|l to go to considerable trouble to get it off the fifearm.

<:) 14 One manufactﬁrer attaches it to the gun with very
15 strong plastic cord of some sort. You cannot break it. You
16 have to cut it loose, for instance.
17 Another manufacturer incorporates his instruction
18 book with the warranty card; when you sign the warranty card,
19 || you sign that you have reéd and understand these instructions.
20 Still another manufacturer prints directly on the
21 barrel of the gun, do not use -- or, read instructions before
22 use. Instructions free from the manufacturer. And gives the
23 manufacturer's name and address directly on the gun.
24 MR. CHAMBERLAIN: Could I have Exhibit 85 handed to the

a -

N 25 witness, please.
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THE WITNESS: There is one other example I would like to

cite. Another manufacturer goes into great detail in his

instruction booklet and puts warnings in there in red print.

He has some in bold black print, some in red print, and he

goes into great detail about how to use the gun and not to

use the gun, and various problems that exist.

Q (By Mr. Chamberlain) What you are suggesting is

different colored ink would call the reader's attention to

various parts of the manual?

A Yes.

Q Are you talking about a different type face?

A Yes.

Q Could you explain that a little bit.

A Well, the significant thing the manufactufer wants

the user to understand, he puts either in bold black print

or in red print.

MR. CHAMBERLAIN: May I approach the witness, Your Honor?

THE COURT: VYes.
0 (By Mr. Chamberlain) I'm going to
been marked as Plaintiffs' Exhibit 85 and ask

such as this tag could be incorporated in the

A Well, tags --
Q There is nothing written on there?
A Well, tags can be attached to guns

of warnings.

hand you what has
you if something

warning process?

with various types
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Q Have you seen that on other manufacturers' rifles?
A I have, but I cannot remember who does it. Some do,
though.

0 On the Remington Model 700, there is a trigger gquard
where such a tag could be conveniently installed? - - |

A Yes, they could be attached to the trigger guard or
to the barrel, or any number of places.

0 Cne last area I want to talk to you about,
Mr. Martin, then I'l turn you over to Mr. Huegli.

I want you to assume that October 27, 1979,'the

Rémington Model 700 that has been identified as Exhibit 2 in
this case was involved in the shooting accident which caused
injury to Teri See, and T want you to assume that sometime
after that accident the gun was used again, sométime aftef that
accident the gdn was cleaned on at least one occasion; and
aséume, then, that the gun traveled from a law office in
Astoria, Oregon, to avlaw office in Portland; and then to you
in Maryland, and then by car to New York; that it was then

air freighted back to Oregon..

Do you have an opinion based upon those assumed facts,

based upon a reasonable engineering probability and your
experience in the gun industry as to whether or not the
condition that existed in the trigger mechanism of Exhibit é
on the day of the accident could change over time such that

any malfunction of that rifle which might have occurred on
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October 27, 1979 cou1d not be duplicated?

MR. HUEGLI: Objeétion. fhe question asks for an opinion
based upon the hypothetical that is incomplete. The question
simply states at the time the gun was cleaned; it does not
state how the gun was cleaned or what parts of the gqun were
cleaned.

It's critical for this witness to be asked what parts
of the gun were cleaned if he's‘to form such an opinion.

If the stock is merely wiped off, then I think it
goes without saying that the gun was in the same condition.

MR.-CHAMBERLAIN: I can correct that, Your Honor.

THE COURT: All right.

0 (By Mr. Chamberlain) Mr. Martin, assume the same
facts, but you were here yesterday when Mr. Boudreau testified?

A Yes.

0 - I want you to assume in addition all of his testimony
as it relates to gun cleaning; assuming those additional facts,
do you have an opinion as to whether or not the condition
existed in the trigger mechanism on Exhibit 2 on the date of
the accident could change over time such that any malfunction

which occurred on that day could not now be duplicated?

A I have an opinion.
0 And what is that opinion?
A It's guite likely, in all probability, it would

change because simple operation of the bolt mechanism and the
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tribber and safety by various individuals throughout all of

these travels would most certainly change the condition of the

gun.

Q In your experience, is the fire when safe in release
position on the Model 700 something that only happens on an
intermittent basis? |

A Yes.

THE COURT: Now, members of the jury, we will take a
recess for a bit.

(Recess.)

MR. CHAMBERLAIN: Your Honor, I don't have any more

guestions. I did want to offer Exhibit 45.
. MR. HUEGLI: No objection.

THE COURT: It's received.

CROSS EXAMINATION
BY MR. HUEGLI:

Q Mr. Martin, Exhibit 45, which is the gun that you
designed, can I assume that that is a functionél fifle, and if
I put a bullet in it, it will go off?

A Yes, sir.

Q And you have told the jury that you have read this
Owner's Manual, I assume, several times, since you were going
to have to testify about it --

A - I have, yes.
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1 \Q. -- before this trial today.
o 2 Now, Exhibit No. 2, which is what I'll call the
\
o 3 trial gun, to separate these guns out, when you saw that gun
4 || for the first time, that gun functioned exactly as it was
5] designed by the manufacturervto function, did it not?
6 A Yes, sir.
7 Q And oh, by the way, there is a diagram up here that
8 |l you marked as an exhibit. It'é a beautiful drawing that you
9 introduéed; that is the one that we gave you, wasn't it, when
10 || your attorney asked for it?
11 A I believe so, yes.
12 0 You have mentioned somethiﬁg in the first of your
(ww‘ 13 testimony about a military dust test?
o 14 A Mud and dust test, yes.
15 Q Can you tell me why the military requires all of the
16 guns they use to pass such a test?
17 A Well, actually, they don't require that they pass.
18 them; théy reqﬁire that they be subjected to that test, but
19 most quns will not pass it. Some few will.
20 Q Okay.
21 A They want it to pass the'test, because it's not --
22 it's usual for soldiers to become involved in very dirty, muddy
23 situations. They, many times, crawl with their gun on the
= 24 ground. If it gets muddy, dusty, they like it to operate in
i
- 25 that condition.
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1 o Do they ever accept_riflés'for combat situations in
(:} 2 || swampy, muddy, dusty areas that don't pass the test?
3 - A Yes.
4 Q Has it been your experience that they are very
5 selective in the rifles that they do accept for combat ﬁse?
6 A Yes, they are. I'm sorry. For combat use, yes, they
7 are.
8 There are some, I should elaborate on that. Sniper
g teams, for instance, I did a lot of testing for sniper teams
10 that were used in Vietnam.
11 The Army people who normally select guns for the
12 || military did not select those guns. The sniper teams selected
(:} 13 them, did not have to go through the mud and dust test, and
14 that sort of thing.
15 Q Why were Sniper rifles specifically selected by tﬁe
16 || sniper teams? Did they want extra special rifles because of
17 their position being up in a tree, or something?
18 A' They wanted accurate rifles. One, that they were
19 || accurate at certain distances, so they used several calibérs,
20 several different types, also.
21 Q Would you agree with me that the people that
22 selected the sniper rifles in the military used extreme care
23 in the selection of that type of firearm?
(”\‘ 24 MR. CHAMBERLAIN: 1I'll object to the form of the question,
N .
25 Your Honor. There is no foundation that he knows what kind of
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careAanybody used to select rifles for the military. He
wasn't involved in the:selection process,'I don't believe,

THE COURT: - It's overruled.

THE WITNESS: I do have some experience with that, and
their only concern was the accuracy of the rifle. We were
never questioned about any other feafure of the rifle.

0 (By Mr. Huegli) They could have cared less if it

misfired, then?

A In fact, we chose --

Q Would you answer that question,. Mr. Martin.

A I have never asked if they cared for misfire.

0 I'm sure they took that into cbnsideration, didn't
they?

A We were never questioned on the safety devices or

anything other than the accuracy and range.

Q - I understand. You would certainly agree with me,
sniper rifles ﬁsed in Vietnam, the people that selected.that
rifle certainly would be extra specially cautious in selecting
a rifle so as not to have it operate in such a condition that
it would fire when the safety was released; you would agree
with me that would-be an extremely important factor?

A No, I don't agree with you, because I do have some
experience in their selection of those rifles. They used

rifles -- they asked us for accurate rifles, ones that were

accurate in certain distances; they asked for several calibers.
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We chose the rifles and gave them to them. They used them

and never quesﬁioned ué'about anything other than accuracy.

Q. You know what I'm getting at, do you not, Mr. Martin,
is that the Model 700 involved in this case is’the most used
rifle by all the military in Vietnam, you know that fof a fact,
don't you?

A It was used by the military, but so were other rifles
used by the military.

0 Mr. Martin, in relationship to handling a loaded
firearm, would you agree with me that the most important item
that should be the most careful with handling a loaded firearm
is in the loading and unloading process, if you have to pick
an item?

A No, I don't know that you should use any more cére
when loading and unloading. I'm more concerned about carryiﬁg
it loaded than I am --

Q When you were loading'and unloading and functioning
the mechanism, and isn't it true that almost universally,
almost every safety manual that has ever been published, has
stated that the most dangerous time, when you shbuld be most
cautious in which direction the gun barrel is pointed is when
you are loading and unloading?

A I can't agree or disagree. - I don't know that I ﬁave
read that in every instruqtion manual that has ever been

printed.
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Q-
has cross-e
testified i

and trials?

A Yes, sir.

Q Probably hundreds in combination?

A I have never kept count. I don't know how many times,

Q They have all asked ?ou about your qualifications;
isn't that true?

A Yes.

0 While you worked for White Laboratories, it's a fact

that you were an employee; you weren't Mr. White or the owner

at the time?

A

Okay. Mr. Martin, I'm sure that every attorney that
xamined you in all of the time that you have

n court, which has been many, hasn't it, depositions,

I'm sorry, I was not Mr. White.

Q You weren't operating by company name?
MR. CHAMBERLAIN: 1I'll stipulate he was not Mr. White.
MR. HUEGLI: In other words --
THE COURT: Wait a minute.
Q (By Mr. Huegli) By Mr. White, I mean you did not
own the company and operating under the name of H. P, White,
you were an employee?

A Yes, sir.

Q And isn't it a fact that all the white Laboratory
did was test guns: they were not a design factory?

A = We tested guns, yes. We did evaluate designs from a
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functional standpoint; never designed or manufactured guns.

I'm sorry, I should elaborate on a degrée. We did
manufacture guns, but we used components fhat were already
manufactured.

These sniper rifles, we assembled those, made custom,
made sniper rifles for the sniping teams.

Q You never designed any firearms at White Labs?

A No, sir, we were not designers. Our primary function
was testing.

Q Now, isn't it true, Mr. Martin, that you personally
have nevef designed a rifle?

A Yes, that's correct.

Q And isn't it true that you personally have never in
all of the broad scope of experience that you have had, ydﬁ
have never-written'any articles about any firearms at all?

A - No, I'm not a writer. Never had any interest 1in
writing. My interest has been in testing. There have been
quite a few reports that I have written, published by the
NRA. We did a lot of testing for the NRA. Our test results,
many times, were published by and identified as such, in fact.
But, as far as writing, per se, I have'never written.

Q Ish't it true that you hold no patents at all in
relationship to any firearm?

A No, sir, I have never designed a firearm, never

applied for a patent.
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0 Okay. May I take a look for a moment at your auto-

- matic safety on your gun.

Now, as I understand it, on this, when this safety
works, if the trigger is pulled, it's on safe. To get it off
safe, you push the safe forward?

A Yes, sir.

0 Pull the trigger, and when you cock it again, it
automatically goes on safety?

A Yes, sir.

0 Mr. Martin, isn't it a fact that in the entire world,
and I'm palking about Italy and Germany, and everywhere in the
world, at the present time or in the history of the world,
there has never been a high-powered, bolt action, repeating
firearm with an automatic safety?

A I have ﬁever seen one. We have these patents.

0 - We will get to the patents in a minute,

I'm asking whether there has ever been one produced
besides the one in the courtroom today?

A I don't really know. I have never seen one. That's
all I can say.

0 Okay.

A However, there is no reason there could not have
been some made.

o} Would you agree with me, Mr. Martin,'there_are

literally millions of bolt action rifles -- now, I'm talking
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1 about high-powered, center fire rifles -- in production today
{A\ 2 in private hOTeS' with the two;position safety on a bolt lock?
\») 3 A Yes.
4 0 Now, the 700 that you have up there, that's your own
5 personal gun, is it not?
6 A Yes, sir.
7 0 And when you purchased that rifle, that was some
8 six or seven years ago, was it not?
9 A It was.
10 0 And at the time that you purchased if, you actually
11 used it for deer hunting yourself, did you not?
12 A I have, yes.
13 Q And you used it in the exact design that we
N ,
(T/: 14 || manufactured it; is that correct?
15 A That is correct.
16 0 - Now, I'm interested in your telling the jury about
17 the insﬁallation of that automatic safety. 1Isn't it a fact
18 || that the automatic safety on that particular firearm was
19 || installed by you in January of 1982, after you testified in
op || the deposition as an expert against Remington in another case;
21 isn't that a fact?
22 A Yes, it is.
23 Q You have testified in court, have you not, Mr. Martin
24 || that the design, not only of the Remington, but the design
(bj o5 || of certain Marlins, Mosbufgs, Rugers, and other guns, including
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Savages and Colts, those designs of various guns

that they have produced are dangerous and defective?

A Yes, I have. And I would like to explain why I have.

Q Mr. Chamberlain can have you explain.

Mr. Martin, do you agree with me that the two-
position safety on Remington firearm with a blot lock, are on
any other firearm, in your professional judgment, does not
constitute a design defect?

A No, I don't agree with you.

Q You don't.

MR. CHAMBERLAIN: If we are going to have something before
the jury, Your Honor, I would ask that it first be marked and
received into evidence and received a copy of it, rather than
something that counsel has fixed up.

MR. 'HUEGLI: i would ask that it be -~

MR. CHAMBERLAIN: I would ask that it.be marked.

MR. ﬁUEGLI: I'm going to read it,. so the jury can see
that I'm quoting directly.

THE COURT: The objection is sustained. You can remove
it.

Q (By Mr. Huegli) Mr. Martin, did you testify in a
case called Schoonover, in Wayne B. Schoonover and Nancy
Schoonover versus Richard I. Sweigard and Remington Arms
Company, Wednesday, March 30, 19762

A Would you tell me what state or location?
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1 Q Sure. It was in the Coﬁrt of Common Please of the
a 2|l 37th Judicial District, Warren County Brahch. Itvwas a civil
§
- 3 action at law and trespass and appears to be an assumption;
4 whatever that means. 1It's a type of pleading they have back
51| there.
6 A Is that Pennsylvania? Or New York State, or what?
7 Q Pennsylvania.
8 A Was that ——.do you know what nodel rifle?
9 Q It was a Model 788 with a bolt lock and two-position
10 safety.
11 A I recall ﬁestifying in a case. I think that's the
12 one;‘yes. |
o 13 Q I'm reading from the transcript of this case and ask
|
- 14 || you if you were asked the following gquestion, and did you éive
15 the following answérs:
16 (Reading:) Just a few more questions,
17 Mr. Martin.. Is it your opinion that the two-
18 position safety utilized on the Remington 788
19 or any firearm constitutes a design defect.
20 Answer: No.
21 Was thaf your testimony at that time?
22 A Yes, it was.
23 Q Mr. Martin, would you agree with me that as an
. 24 || expert in firearm handling that the owner of a qun, no matter
K’ 25 || what gun, should treat every gun as if it were loaded and ready
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<:> 2 A Yes, I dd.

3 Q Would you agree with me that yoﬁ should never, as a

4 || matter of common sense and practice in the industry, carry a

5]| loaded firearm until you are ready toO use it?

6 A That certainly is a good practicé, yes.

7 0 And would you agree with me that you should always,

8 || under any circumstances, watch the muzzlé of a rifle or any

9|| firearm, pointing it in a safe direction, unless you intend

10 || to shoot it at what it's pointed at?

11 A Yes.

12 Q Would you agree with me that guns and ammunition
(:> 13 should be kept locked and stored, separate from each other?

14 A Yes, if there are children concerned. 1If hot, there

15 is no other need for it.

16 0 - If not, you can leave them all together?

17 A Sure.

18 Q - Would you agree with me that you should never carry

19 || a2 loaded deer rifle in a car while on your way from, or-oh

20 || your way to, or coming from hunting?

21 MR. CHAMBERLAIN: Objection, relevance.

22 MR, HUEGLI: Your Honor --

23 MR. CHAMBERLAIN: This accident didn't happen in the cér.
~ 24 MR. HUEGLI: The conduct of Mr. Boudreau is an issue.
\“/; 25 THE COURT: It's overruled.
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MR. HUEGLI: Thank you. )
Q (By Mr. Huegli) Should you always unload a gun
immediately after hunting after you are done using it?

A It is the best practice to do that, yes.

0 Would you agree with me it is dangerous to drink

- alcoholic beverages while handling loaded firearms?

A Yes.

Q Would you agree with me that you should always keep
your fingers fo the trigger while loading or unloading a qun?

A If at all possible, yes.

Q Would you agree with me, it's unsafe and common
sense tells us £hat you should not take a>1oaded deer rifle
into a living room of a private home, unless you intend to
shoot something in that living room?

A It would certainly be the best practice, but I know

for a fact that many people do.

0 We know one. person did it?

A" - I have done it myself; so it is done by a lot of
people.

Q Would you agree with me that the owner of.a gun

should read the manufacturer's instructions, follow the

manufacturer's instructions in the care and maintenance of a

firearm?
A Yes, I do.
0 Mr. Martin, would you agree with me from that, and
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I'm asking you a gquestion about an opinion that you gave to

Mr. Chamberlain that somewhat surprised me, would you agree
that it has been your opinion up until today, it was your
opinion that other than placing an automatic safety on the
Model 700 rifle, that there were absolutely no other defects in
the form of design that you had never ever found with it up
until today?

A No, I don‘t agree. I do»agree that I said words to
that effect in another case. However, the bolt lock was not
an issue in the other case.

Q Let me call your attention to your testimony in a
case called Phillip Van Allen and Lindé Vén Allen versus
Remington Arms.

Ab What page are you on?

Q I assumé that you brought a transcript, because you
probably knew I had this one. I'm Calling attention to your
trial testimony. Do you have that with you?

A‘\ Yes, sir.

o] Let's take a-look at Page 79 and read along with me,
if you would, starting at Line 13, and if I don't read this
correctly, you corfect me. (Reading:) Question: So, in
other words, this rifle --

And thaﬁ's referring to the 700, is it not?

A Yes, sir.

0 With the bolt lock and two-position safety, is it not]
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\ A\
Well, he didn't mention the bolt lock or the two-

position safety. He's talking about a rifle in general.

Q

A

Q
isn't he?

A

Q

He said this rifle?
Yes.

And he's talking about a two-position bolt lock 700,

Yes, but he's not specifying any particular feature.
(Reading:)
So, in other words, this rifle is all
right from a design standpoint with the
exception that it could possibly have an auto-
matic safety on it; is that what you are saying.
Answer: Not possibly; it could have
an automatic safety.
Question: It could have.
Answer: Yes.
Question: But, other than the fact
that it could be made more safe, it is still
a reasonable design in the market today, is
it not, Mr. Martin.
And your specific direct answer: Yes.
If it had an automatic safety, I would not
have any criticism of it.
That was your -

That was a question and answer read to you and that
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testimbny was given almost a year égo to the day, was it not;
Mr. Martin?
A Yes, sir. And I would like to explain.

Q Mr. Chamberlain will give you an opportunity to

explain your answer.
In the same case, and I call your attention to Page
80 (reading):
Question: --Line 11 —- Isn't it true
that you know of no manufacturer that has a
bolt action rifle, high-powered rifle now,
bolt action, with an automatic safety on it
right now, today.
Answer: That is true.
Was that your testimony then?

A Yes, sif.

0 - Okay. Mr. Martin, I assume that it's your opinion
that some guns, some types of guﬁs, we have lots of different
types'of guns in the world; don't we? I meaﬁ, all diffefent
types of firearms -- pistols, rifles, shotguns, single shbt,
double barrels?

A Sure.

Q Would you agree with me that there are certain
designs where an automatic safety is not desirable?

A No, I don't agree with you.

Q So, is it your testimony here today that it's your-
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A

opinion that every firearm manufactured should have an auto-
matic safety?

A I would like to amend that answer.

Q Is that your opinion?
A I would like to amend my previous answer. With one

exception. There are certain shotguns that are used for trap
and skeet shooting where there %s no need for any safety at all,
because the shooters are not permitted to load their guns
until they are on their station, not permitted to leave their
station with a loaded gun; so there are certain shotguns that
have no safety at all.

With that exception, in my opinion, any gun can have
an automatic safety.

0 No, the question is: 1Is it your opinion that all

guns should haﬁe aﬁ automatic safety? Yes or no. Is it your

opinion one way or the other?

A Should have?
Q  Should have. All guns.
A No, there certainly are other -- some guns that do

not have to have them. Guns with a three-position safety,
and so forth.
But there is no reason that you can't put an auto-
matic safety on any gun.
Q Not whether you could or could not. Do you have an

opinion one way or the other if all guns should have an
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automatic safety on them, and I'm even including three-position
safety guns; should those have an automatic safety?

A ' They would be safer if they had automatic safety.

Q Does a three-position safety constitute a design
defect?

A Well, the safety itself, no.

Q Does the de§ign?

A There may be other aspects of the gun that have

problems, but the safety itself --

0] I'd like to call your attention to testimony in a
case called Betty Sue Edwards versus WilliavaayiéjSpringer,
in the Circuit Court, in and for Brevard County; Florida, from
testimony which was given 13 of January, 1981, at 3:00 o'clock:
do you récall that case?

y:\ Not yet. What kind of gun is it?

0 - Well, do you recall testifying in that case?
A Not yet, no.
Q It was just about two years ago, was it not?

It was a Ruger, as I recall, but you do not recall,
do you, what kind of gun it was or not?
A No. Could you give me the plaintifffs name again?
Q Sure. Betty Sue Edwards, plaintiff, versus William
David Springer. It was in the Circuit Céurt of Brevard County,
Florida; James I Knudson, Esquire and Jerry MéGreal( Esquire,

of Spielvogel & Goldman, Merritt Island, Flofida, appearing on
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behalf of the plaintiff.

You remember the case now?

A I remember now.
Q  Did you give this testimony in that case:
(Reading:) It's my opinion that all

guns should have what I call an automatic
safety, one that does not put the onus on the
user, one that is on automatically until he
needs to fire, and then he has to disengage it,
at which time it will return to the on position.
Question by the lawyer: (Reading:)
Okay, so your opinion is that all guns should
have an automatic safety.
Answer: Yes, sir.

THE WITNESS: ‘ies, I still agree with that.

Q - (By Mr, Huegli) Okay. Now, Mr. Martin, I assume
that you have investigated literélly hundreds of firearm
accidents over the many yearsbof your broad breadth of
experience; is that fair to say?

A Yes, I have.

Q What do you find to be the most common thread
running through every firearm accident that you have investi-
gated and the most common cause of firearm accidents that yéu
have investigated?

A The first thing was the threat?:
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accident, £
exper;ence?

A

Q

A

Q
attention t
we have alr

commencing

A

Q

me if this

\ AN
Thread. What is the most common cause of an

irearm accident, in your broad breadth of

I guess, dropping firearms.
Dropping them?
Yes.
Mr. Martin, once again, I'm going to call your
O your testimony in a case called Schoonover that
eady discussed. Your testimony, March 31, 1976,
10:30.
Do you recall giving testimony in that case?
I believe so, yes;
Let me read your testimony from that caée, and tell
might refresh . your recollection.
(Reading:) Question: Several means
some things to some people and some. things to
other people. .Could you give me just an approxi-
mation, a ballpark figure, and, of course, I do
not intend to hold you to it, but just an idea.
Answer: No, I don't think I can. As I
say, I have worked in hundreds of cases like
this, and some few of those hundreds have
involved defective firearms, and some have
involved defective ammunition, and the majority

have involved the operator.
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Question: The majority have involved the
operator, did you say.
Answer: Yes.

THE WITNESS: All right.

Q (By Mr. Huegli) Was that your testimony?

A That was at that time. However, since that time, the
conditions have changed considerably. Since 1978 alone, I have
been involved in between three and four hundred additional
accidents. The vast majority of those have resulted from
dropping firearms. And so my answer today would not be the
same as it would be that day.

Q  Okay. Mr. Martin, have you ever read a book called
the Bolt Action Rifle, by Stuart Otteson?

A If so, I don't recall.

0 You do ﬁot recall, you don't know whether this is a
well recognized authority and standard in the industry upon

which experts rely?

A I don't recognize the name. I don't recognize it as

an authority, no.

Q Okay. Mr. Martin, would you agree with me that
literally every bolt action rifle on the market tcday can be
contaminated in one form or another by dirt?

A They could all be contaminated, but the results df
the contamination is what I'm concerned with.

Q We will get to the results.
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First of all, I'm talking about contamination,
virtually every gun manufacturéd can be COﬁtaminated by dirt
or debris, can they not?

A They sure can.

Q  And would you agree with me that virtually every

firearm in the world today can be abused, altered and misused,

contrary to the manufacturer's instructions?
A Yes.

0 Now, would you please ~-

Well, I think this is Exhibit 2, and would you agree

with me that in Exhibit 2, as it is designed, that if the
owner reads the manufacturer's instructions, the man who
purchases the gun, that the owner would -- there would be no
question that in order to unlcad this.firearm it would be
necessary to push fhe safety forward, put the gun in the fire

position, and open the bolt to take the bullet out?

A Yes.

0 Because that's the way it's designed, is it not?
A It is.

Q Mr. Martin, would you please come down from the

witness stand and stand in frént of the jury, please (the
witness complies).

I have now placed this Exhibit 2, the trial rifle
in the safe position and the gun is cocked; is that correct?

Cock it again. 1Is that correct?
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1 A- Yes, it is.
<:> 2 Q Would you please demonstrate to the jury how the
3 rifle, if -~ assume there is a bullet in it, how the rifle
4 |[ should be unloaded. How it should be unloaded.
5 Q Yes.
6 A According to the instruction book, the instruction
7 book tells you to move the safety to the off-safe position,
8 lift the bolt handle, reengage the safety, and then retract
o) the bolt.
10 0 And would you agree with me that the instructions in
11 the owner's manual are just that simple; when they are read,
12 they say those exact words?
13 A They do say those words, yes.
<:> 14 Q Thank you. You may take the witness stand again.
15 Mr. Martin, is it not true that you have testified
16 in previous trials that the following rifles or guns are
17 || dangerously defective in design, number one, the Remington
18 || Model 11002
19 A That isn't a rifle.
20 Q I said guns. That's a shotgun.
21 A I'm sorry. I misunderstood you.
22 0 I'd like you to assume rifles or guns,.something
23 that shoots. Remington Model 11007? |
~ 24 A Yes, sir. -
(% 25 Q Remington Model 8702
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1 A Yes, sir.

f“\ 2 Q Remington Model 700? Van Allen.

\__/ .
3 B\ Yes. Okay.
4 Q Ruger Blackhawk?
5 A Yés.
6 Q Ruger Single-Six?
7 A Yes, that is the same as the Blackhawk.
8 Q Ruger Bearcat? |
9 A I don't believe I ever testified on a Bearcat case.
10 0 Have you testified that any rifle which has an exposed
11 hammer and release upon a notch for its safety mechanism is
12 )| dangerously defective in design?

<:> 13 A Yes, I have.

| 14 MR. HUEGLI: May I have this marked, please (to the cierk).

15 THE CLERK: Mérked Defendant's 211.
16 MR. HUEGLI: Thank you.
17 Q (By Mr. Huegli) Mr. Martin, I'm going to hand you
18 || Defendant's 211, and would you tell the jury what that is.
19 A This is a Winchester Model 94, caliber .30-30 fifle.
20 0] Would you agree with me that that particular rifle
21 that, I think, I would assume, that most everyone has seen in
22 either a movie or somewhere, is virtually the most common deer
23 |} rifle in the world today?
24 A I believe it probably is.

<::; 25 0 And it's your opinion that it's dangerously
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defective, is it not?
A It is. Yes. May I éxplain why?
Q Mr. Chamberlain will have an opportunity to redirect
his examination.

Now, I'd like to call your attention to this
particular firearm that is involved in this accident.
Specifically on the date of that accident, I'd like you to
assume that Mr. Boudreau dischargedAthe firéarm; I'd like you
further to specifically assume that he unloaded the rifle some-
time at the end of that day.

And I'd also like you to assume that the following
statement of Mr. Boudreau, which was giveﬁ in the lawyer's
office, July 15, 1980, in typewritten form is true:

| (Reading:) On the evening of October 27,

1979, after Teri See was taken to the hospital,

I again stested the safety on the gun. Present

were Jim MacDermott and Deputy Dan P. Laughlin,

of the Clatsop County Sheriff's Office. With

the gun empty, I would release the safety to

see if it would fire. After approximately 20

tries, ﬁhe firing pin again fired.

Pay particular attention to Mr. Boudreau's

last statement in this written report in 1980,

in the lawyer's office: Since that time I have

not used or cleaned it.
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I'd like you to assume that to be true. I'd like

you to then assume that the rifle went directly frém
Mr. Boudreau to his lawyer, and from the lawyer, the rifle
went directly to you.

Would you not agree with me, assuming those facts to
be true, that when you received the rifle, that it was in
substanfially the identical condition it was at the time that
Teri See was shot?

A Only if the rifle had not been functioned since the
accident, which we know it had been, both he and someone else
functioned it.. It had been subjected to I don't know what kind
of vibrations during the course of that ihterval, temperature
changes.

So I don't agree with you it's in substantially the
same condition.

0] - Okay. Now, your opinion, then, assuming that the gun
hadn't been cleaned and that it never had been used again, and
we know that it went from him td his lawyer, and from his
lawyer to you, that somewhere in the chain ofbcustody of tﬁat
rifle, that somehow, whatever was in there is mysterioﬁsly
disappeared withou£ cleaning it; that is your testimony, is it
not?

MR. CHAMBERLAIN: 1I'll object to the testimony in one
regard. That is, counsel states, asking him to ‘assume that it's

never been used, but in the statement he read, they mentioned
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functioning the weapon twenty timeé.
I'm not clear what counsel means by use.
MR. HUBGLI: Firing a shot.
THE COURT: It's overruled.

MR. HUEGLI: I'll strike the question.

o} (By Mr. Hueqgli) Did you examine the rifle?

A Yes, sir.

Q Did you take it apart and take picturés?

A I took it apart to a degree. I have never dis-

assémbled the trigger mechanism other than to pull pins, drop
it off the receiver and take the sear itself off. I have

never removed the trigger.

Q Did you find the trigger assembly to be dirty?
A Yes.
Q Would ydu agred with me that if the trigger assembiy_

had been washed with a high grade of petroleum solvent that it

would not have appeared as though it was dirty when you saw it?

MR. CHAMBERLAIN: I'll object to the form of the question,

unless counsel esfablishes what a high grade of petroleum
solvent is.

MR. HUEGLI: Strike the guestion.

Q (By Mr. Huegli) Would you agree with me, Mr. Martin,
that this rifle is designed, if the safety had been moved frbm
the safe to the fire position, the trigger had not been pulled,

the gun was pointed specifically in a safe direction, that that

S 1713



Y & r &

" 4 -1

@

10

11

12

13

14

15

16

17
18
19
20
21
22
23
24

25

8 .

gun can be unloaded without it going off?

A If there is no residue or anythihg in the trigger
mechanism, yes.

0 If there is nothing binding the trigger, it can be
unloaded safety, can it not?

A Yes.

Q Nbﬁ; I'd like you to show me what you have told the

jufy;ié}%ﬁ:;.;?i think you said it was the most, either the
most wonﬁeffdl or the most accepted, or something, rifle in
the world today. I think you said it was the Winchester Model
7?2

A I haven't used the world wonderful or accepted, for

that matter.

Q What did you say?

A Probably the most popular.

0 - Most famous, most popular?

A Perhaps.

0 Would you agree with me that the Winchester Model 7

has built into it a bolt lock?
A Yes.
Q Would you agree with me that the most famous or most

popular rifle in the world today does not have a trigger lock?

A No, sir.
0 It does?
A I agree with you that it does not.
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Q Now, you haVe told us that it costs less to build a
gun with a bolt lock than Qithout a blot 1ock} is that correct?

A Yes, sir.

I'm sorry, what did you say?

0 Cost less to build a gun without a bolt lock than
without a bolt lock (sic). Did you -- switch that around. At
any rate, it's cheaper, build one without it and more expensive
to design a bolt lock in; isn't that a fact?

A Yes, it is.

Q Now, I assume that you are aware that a bolt lock
design does have a functional purpocse, déesn't it, on a high-
powered firearm?

A "Yes, it does.

Q Aﬁd there areAsome hunters, I don't know how many,
because I haven't wandered throughout the woods and done an
examination, but there are some hunters that desire the bolt
lock, they want it built into their gun, they want that as a
design; isn't that a fact?

A No,-I can't agree with that. I know of no basis for
that opinion.

Q Well, just a minute. You have done a study of all
of the hunters, you must have done some kind. Huﬁters, you .
know that hunters over-oil their guns.and take guns in the
living room; have you ever asked them about a bolt lock?

A No, sir, I never have.
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1 Q° aAll right. VNow, let's take a look at some of those
<:> 2 || rifles that you have ﬁé’there.
3 First of all, Model 591, that is not a center fire
4 || rifle, is it? 1It's a rim fire?
5 A Yes, this is a rim fire, but, neyertheless, it's a
6 || bolt action. | o
7 Q Sure. I agree with you. 1It's a bolt action.
8 A Whether a c;nter fire or rim fire doesn't necessarily
9!l have to have a bearing on safety features.
10 Q I understand that.
11 Would you agree with me that é center fire rifle
12 almost universally is more high-powered than a rim-fired rifle?
13 A | Yes, sir.
<:> 14 Q And a .22 is a rim-fired rifle, isn't it?
15 A It is.
16 Q - Now, the Mosburg 800A, you said it has no bolt lock;
17 || is that correct?
18 A " Yes, sir.
19 0 When was that gun produced, that particular gun that
20 || has been marked as a trial exhibit here today?
21 A I have ﬁo idea.
22 Q Isn't it a fact that Mosburg has in the past produced
23 || rifles with bolt locks?
=~ 24 A I believe they have, ves.
<;/ 25

Q Now, let's take a look at the Model 788 Remington.
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That gﬁn was manufactured subsequent to the accident in question

in this lawsuit, was it not? In 1976, the 788 had a bolt lock,

didn't it-?
A Yes, it did.
Q Now, I'd like to -- I'd like to =--

MR. CHAMBERLAIN: May we approach the bench, Your Honor?
I have an objection that I hesitate to state on the record.

THE COURT: All right.

(Bench conference between Court and counsel, outside
the hearing of the jury and the court reporter.)

0 (By Mr. Huegli) Mr. Martin, the Model 788, at one
time, had a bolt lock, and we are not certain whether it's
before or after this accident, but I would like you to assume
it was before the accident and Remington eliminated the boit
lock on the 788; didn't they?

A - Yes, sir.

0 -Now, these patents that you have talked about are very
interesting. I would like to go over them one at a time. Okay.

The first patent is by H and R, and I assume tﬁat is

Harrington and -

A Richardson.

Q 19452

A Yes, sir.

0 The patent automatic safety on bolt lock rifle. Would

you please tell the jury the model number of any Harrington
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Richardson bolt action rifle that has an automatic safety, or
that has ever begn préauced. |

A I don't know. I never asked them if they have used
it.

Q You do know, do you not, there is no Harrington and

Richardson rifle in the world that has an automatic safety?

A No, I don't know that.

Q What about &inchester?

A The same answedr.

Q You do not know whether -- okay. .I'm not trying to

trick you. I'm talking about production rifles, not proto-
types. i'm not trying to play word gamesvwith you. I'm talking
about a rifle that they have produced to sell to the general
public.
Let's go back to H and R. They have never produced
one with an automatic safety?
A I do not know that they may have or may not. I have

not researched it.

0 Winchester?
A Same answer, I do not know.
Q S0, your testimony is today, in this room, that you

do not know whether or not Winchester or Harrington and
Richardson have ever produced for production and sale to the
general public and actually sold it, a bolt action rifle with

an automatic safety?

S 1718
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1 A That's correct.
<:> 2 Q Would you t;ke a moment, and are you satisfied with
| 3 || your answer that you don't know whether there are any in the
4 || world? 1I'm going to read your testimony from Van Allen, Page 64.
5 A What page?
6 0 Sixty-four. This was not so long ago. This was’
7 | February 18, 1982.
8 A What line? ‘
9 0 Well, let's start at 18 (reading): Question: Are
10 || there any in existence now on long guns. Answer --
11 And we are refe-ring to automatic safeties, are we
12 || not, reférencing Line 10?
(m\ 13 A Yes.
N 14 0 (Reading:) Answer: I don't know of any now on bolt
15 || action rifles. The one designed. But there are some on
16 break—open shotguns and exposed-hammer shotguns, rifles.
i7 Was £hat your answer in Van Allen a year ago?
18 A - Sure. It's no different than my answer today.
19 Q I think the jury can determine that.
20 A I said, I don't know -- then; and I don't know now,
21 || either.
22 Q Let's refer to the patents of the Marlin, Savage, and
23 ]| Olin., Let's look at those three.
/ﬂ\ é4 Would you agree with me that none of those patents
\-; 25 || which were patented in '64, '76 and '68 have ever been produced
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or produced commercial%y by any of those rifle manufacturers

on high-powered bolt action?

A I will have to give you the same answer. I do not
know.

Q Other. than your gun, sitting up there, you have never
seen a high-powered rifle with an automatic safety on it in the
whole world?

A I have already testified that I have not.

Q Would you please pick up the Mauser rifle that you

have up there. Do you have a Mauser up there?

A I don't believe so.

Q How about a Springfield?

A Yes, I have one somewhere.

Q Does that rifle have a trigger lock?

A No, sir.

Q - S0 that rifle is dangerously defective, is it not?
A It would be. safer if it had a triqger lock.

Q - No, you told us our rifle is dangerously defective

because it does not have a trigger lock. That rifle does nbt
have a trigger lock, does it?

A There is no similarity on the sear mechanism on those
two rifles, so this rifle is --

0Q I didn't ask you that. Is it your opinion that it's
dangerously defective?

A No, sir.
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1 Q Model 70, that is not dangerously defective, is that
<:> 2 your testimony? |
3 A That's correct.
4 Q Do you know of any rifles that have both a sear block
5]l and trigger lock that are bolt action high-powered rifles?
6 A Both the sear block --
7 Q And triggef.lock.
8 A And trigger lock --
9 Q One does not exist, does it?
10 A Again, I don't know. There are plenty that have
11 tfigger locks.
12 Q Isn't it true that a manufacturer is, as a general
<:> 13 rule in the industry today, uses either a sear block or a
14 trigger lock, but you know of no manufacturer in the whole‘world
15 that combined the two together; isn't that true?
16 A © Well, no, I can't agree with that. It's true, it may
17 be true, but, I know there are patents.
18 Q - I'm talking about guns manufactured that the public
1§ buys, not patents.
20 A I cannot sit here today and recall one.
21 Q Would yéu not agree with me that the purpose of a
22 semi-automatic repeating rifle is for rapid fire? -
23 In other words, I think we have all had some
/ﬁ\ 24 experience with a .22, that we shoot at a shooting gallery,
N 25 and you pull the trigger, and you pull the trigger, and it goes
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bang, bang, bang, bang, bang.

Would you agfee with me that if an automatic safety
was installed on a repeating semi-automatic repeatiﬁg rifle that
the purpose of the rifle would be defeated, that is, rapid fire?

A No, I.don't agree with that at all. Tt woulé depend
eﬁtirély upon the type of automatic safety.

For instance, the Colt .45 pistol has an automatic
safety in the form of a grip safety. It doesn't.gother the
rapid fire.

0 Would you agree with me that if Remington had put in
this box for Stephen Boudreau a warning that was three feet long
and ten feet wide, and if he didn't read it at all, that it would
have had absolutely no effect on him? |

A Yes, I'll agree with that.

0 So you would agree with me, would you not, that if
the owner -of a gun doesn't read a warning and heed a warning, it
doesn't matter how much you warn?

A Yes.

Q Now, Mr. Boudreau in this case has told us thaf he
took the Owner's Manual, which says right on its face, always
point a gun in a safe direction, et cetera, et cetera, and our
Péters Pocket Guide, which tells him how to handle rifles
carefully, and threw them right away in the fireplace, threw
them right away? |

A I didn't understand the testimony like that.
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0 Okay. 1I'd like you to assume that Mr. Boudreau has
testified that when he received the rifle, he probably got the
Owner's Manual and pocket guide, and he directly threw them

away. Do you understand that?

A This is your testimony, not his?

Q Well, did you hear the testimony that way?

A No, I did not.

Q Okay.

A The testimony I heard said if it was in the box, he

probably threw it away.
| Q Okay. Now, I'd like to call your attention now.
specifically to your rifle. And I assume that your rifle, as
you have the implementation and-design of your rifle, the
automatic safety rifle that you consider that to be a safe‘and
adequate firearm? |
A - A safe and adequate firearm?
0 In other words, it's ybur opinion that the firearm
that you have designed, Exhibit 46, I believe it.is, as it is
designed, as the design is executed in your rifle, that i£ is

not dangerously defective?

A Actually, I designed this to show what is feasible if

a manufacturer wanted to. I have not conducted, for instance,
reliability tests or that sort of thing with it.
Beyond the fact that it is an automatic safety, it

could be put on the gun, that would make it safer, I have no
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other Opinions.

Q I understané} but you feel that the gun as it now sitd
was safer than the gun that shot Teri See?

A No question about it, yes.

Q Mr. Martin, I'd like to call your attention once
again to your testimony in Van Allen, okay?

A Right.

Q And this testimony was given in deposition on
December 21st, 1981, at 2:50 p.m., Holiday Inn, 890 Elkridge
Landing Road, Linthicum, Maryland.

Do you remember when you showed up for that dgpositioq

A I believe so.

Q All right. And that involves the same gqun that we

have here today, a Model 700, did it not?

A Yes, sir.
Q - I'd like to reference you to Page 5 of that deposition.
Did you give this answer to this guestion? (Reading:) Question:

As a result of your testing and examining this particular rifle,
did you reach any conclusion or opinion that, bne, there was
anything wrong with the design of the rifle --
And,.of course, we are distinguishing here, are we
not, design defect from manufacturing defect; correct? Design?
A Yes.
Q (Reading:) -- one, or there was anything wrong with

the design of the rifle, and by design of the rifle, I am

?
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speakihg particularly to the mechanical function of the rifle.

Was this your answer? (Reading:) Well, design-wise, -

This rifle, spcaking of a 700, identical to Teri
See's design rifle --

-- uses a design that has been the state of the art
for a long, long time, so I guess, compared to other rifles on
the market, I don't think there is any design problem with it,
period, end quote.

Was that your statement?

A Yes, it was. 'However, the bolt ' lock, as I mentioned
before, was not an issue there, and I think if you read further
in that testimony, you will find that it stated that my
research and tests were devoted solely to the sear engagement
and the fact that the sear engagement was improper and neeas a
trigger pull.

0 - Your statement in that transcript was unqualified,

. was it not?

A Yes, it was. So was the guestion.
0] Okay. Let's ask you to 1isteh to Page 24. Here's
another question you could have qualified.
(Reading:) Question: And the only thing
concerning the design of the 700 rifle was that
it did meet the state of the art as of the time
the_rifle was manufactured, but you feel that it

could have an automatic safety.

T
i
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Answer: Yes, sir.

Was that your testimony at that time?

Yes, it was.

MR. HUEGLI: I think that's all I have of Mr. Martin,

Your lHonor.

MR.

CHAMBERLAIN: Befcre I continue with redirect, Your

Honor, I would ask counsel to turn his attention to interroga-

tory answer No. 23, and I will ask you if you stipulated that

the design change in the Model 788 occurred in 1974.

MR. HUEGLI: Yes, I would stipulate to that.

REDIRECT EXAMINATION

BY MR. CHAMBERLAIN:

Q

A

Mr. Martin, let's take up where Mr. Huegli left off.
What does the term state of the art mean to you?

It means that design that is more prevalent in the

field today.

Q

A

A

Q

Does it mean the most advanced design?
No, sir, not to me, it doesn't.

Does it mean the most modern design?
No, sir.

The best design?

Not necessarily the‘best either, no.

So, if the bolt action rifles have been designed with

the bolt lock feature for 100 years and after 100 years they are
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still designed with thg.bolt lock feature, would you say the
bolt lock feature is tﬁé state of the art?

A - Yes.

Q It's descriptive of the state as designed at that
time, right?

A Yes, sir.

Q Now, you were askéd some questions about Van Allen
versus Remington. Thaé was a lawsuit in Florida where
Remington was sued and the claim against them was their Model
700 rifle was unreasonably dangercus; right?

A I believe so, yes.

0 Do you remember some of the faéts of that lawsuit;
were they similar to this lawsuit; was there any manipﬁlation
of safe£y immediately before the injury?

A Yes, I remember the facts. There were no similaritiesg

to how the accident happened. The bolt lock or the safety was

hand. There was no hand on the action at the time.
There was a hand on the muzzle end of the barrel, But
that's all.
Q Tell thé jury, if you remember, what physically the
parties were doing immediately before that accident.
A The parties had been hunting in a field; they were
going to move their hunting location, and they were in a pickup

truck. One of them lay a 700 on the seat of the pickup truck
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with the muzzle pointing toward the passenger's side.

The passéngér came around and started to get in and
the ggn was in his way. He took hold the muzzle to move it,
and it fired through his pelvic area.

0 Okay. So the safety had nothing to do with that
accident? Rather, the bolt lock feature had nothing to do with
that accident?

A No, sir.

Q Because, as you testified, the safety was already off
safe when they got in the car?

A Yes, sir.

Q Was there any contention in that case that there was
a problem with the trigger assembly that was causihg the rifle
to fire when the safety was released?

A No, sir.

e} - Was there any contention in that case that either the
warning provided to the user with that rifle were inadequate or
that the user did or did not read the warnings?

A No, sir,

Q And your testimony in that case was that that auto-

matic safety would have, in all likelihood, have prevented that

accident?
A Yes.

Q Could you explain to the jury how that is, how you

reached that opinion?
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A Because the automatic séfety is on every time you loac
the gun. It stays on ;ntil you disengage it to fire. The man
had loaded the gun, put it in the truck, and the automatic
safety would have been engaged at that time.

Q So right before that accident, Van Allen, or whoever
it was, loaded the gﬁn, didn't put the gun on safe, put it in
this car. Your point is that if the gun had an automatic
safety wﬁen he loaded it, the gﬁn would have been on‘safe?

A | Yes.

0 Bolt lock.feature or no bolt lock feature, wouldn't
have been any aid to the user in that case?

A No, it would not. It was not an issue in the case.

Q Since the safety wasn't on it, the trigger lock
feature wouldn't have been any aid to the user in that casé?

A No, sir.

Q - In your testimony in the plaintiffs' case, did they
concentrate on the things that were issues in that case?

A _  Yes, sir, I did, and I so testified.

Q And to the exclusion of the things that were not
issues in that case?

A That's correct.

0 Now, when you put the design and installed the auto-
matic safety on your Model 700, you did not do that --

MR. HUEGLI: Objection. Mr. Chamberlain has led this

witness through the entire redirect, and I must object.
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THE COURT: The objection is sustained.
0 (By Mr. Chamberlain) You testified, or you did put

an automatic safety on your Model 700?

A Yes, sir, I did.
Q Why did you do that?
A During my deposition I was asked the question, or the

comment was made by the defense attorney, something to the
effect, well, Mr, Mart;n, you have never designed a safety, have
you; and I said, no, I havén't.
I gave this some thought afterwards and decided that

I Would.* That is the reason for it.

o] How long did it take you to conceive of that design?

A I thought of it driving home from the deposition. I
got héme, I sketched it. We went in thershop and the gunsmith
and I made it. It was a matter of a couple of hours.

0 © So your record is clear, your gun is Exhibit 45, not

. Exhibit 46°?

A I'm sorry?
Q Just for the recora, counsel referred to your gun as
being Exhibit 46; isn't it 457
A I belie&e it's 45, yes, sir.
MR. HUEGLI: If I did, I didn't do it intentionally,
Mr. Martin. I couldn't remember which one it was.
I apologize to the Court. I was trying to refer to

whatever number it was.
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1 Q- (By Mr. Chamberlain) Now, on cross-examination it wag
(’xa 2 || pointed out that ;he, £*think the Winchester Model 70 does not
"

3 || have a trigger lock, doesn't have an automatic safety, and does

4 have a bolt lock, one of three features, or one of three

5| positions; right?

6 A Yes, sir.

7 Q You gave those ideas to us or those concepts to us

8 as a;ternatives to cure the unreasonably dangerocus defect in

9 || the Model 700.

10 I think I asked you this before, but does a manu-

11 facturer need to incorporate all three or four or the alterna-

12 tives that you suggested, or would any one of them cure the
(,\\ 13 dangerousness? |
~ 14 A Any one of them would have prevented this accident.

15 Q And on the patent, I think you testified that your

16 didn't know if those had been put into production?

17 A No, I do not.

18 Q - But, those patents are at least valuable enough to thg

19 || manufacturers that they did want to protect them by regisfering

20 them?

21 A They did go to the expense of purchasing a patent.

22 In most instances, they were patented by some individual, and

23 he assigned them to the manufacturer. They were interested

24 enough that they did get the patents.
<::¥ 25 Q Now, in a number of your questions, I think it was ong¢
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of the very first questions Mr. Hueqgli asked you, if in fact

you hadn't criticized a number of differént.rifles and contended
that they were dangerously defective, and later in your
testimony, he listed four or five different ones, I believe,
three of which happened to be Remington products., and you asked
if you could explain your testimony, and he said no.

This is your chance to do that. Could you explain to
the jury how it comes to pass that you do have a.criticism of
quite a number of different firearms?

A Yes, I have criticized quite a number of firearms. I
feel for good reason.

Quite a few manufacturers, including this manu-
facturer, have not done anything in the 1900's to make firearms
safer from a functional standpoint, that is, insofar as safety
handling of the guﬁ is concerned.

In fact, they have, in some instances, made them less
safe, as in the case of this gun. This gun certainly would be
Safe\it it had a three-position safety on it. It does not have
a three-position safety, and the only reason for that is one
of economics. Certainly not safetyf

So for that reason, I have criticized quite a lot of
guns.

0 In your answer you said this qun. Were you referring
to Exhibit 2, the Model 7007?

A - Yes, sir.
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1 Q. Now, one of the guns that you criticized was the
(*\ 2 Model 788 Remington?
~ 3 .A Yes, sir.
4 0 Because it did have a blot lock?
5 A Yes, sir, I did.
6 Q I take it, then, you were criticizing the Model 788
7 }| that was manufactured before 1974?
8 A Yes, the 788 I criticized had a bolt iock, and I
9 criticized it for that reason.
10 Q And thereafter the design was changed?
11 A Yes, sir.
12 0] And the bolt lock was eliminated?
13 A It was.
<i> 14 Q You told counsel that it was, in your opinion, a
15 || safe practice to keep ammunition locked and stored separately
16 from guns; do you remember that?
17 A If children are present.
18 Q - If you have a loaded firearm,‘before you can
19 || separate the ammunition from the gun and store them separately,
20 || you do have to unload the gun, don't you?
21 A Yes, sir.
22 Q The Winchester Model 94, bolt or lever action, do you
23 || have that in front of you?
24 A Yes, I do.
<:>‘ 25 Q What exhibitinﬁmber is that?
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1 A 211.
(ﬁ\ 2 0 And that's not a boit action rifle but what is
s
3| called a lever action?
4 A Called a lever action, yes, sir.
5 Q You started to try to explain what your criticism was
6 || of that gun, and you got cut off. Again, this is your
7 || opportunity to explain your answer.
8 A This is an exposed hammer gun, and the safety
9 feature on it is that it has a safe notch, some people call it
10 { a half-cocked notch. |
11 If this hammer received a blow and breaks the sear
12 || end of the trigger or the notch itself, the hammer will fall,
/“\; 13 and the firing pin will strike the rifle. There have been a
N .
14 || lot of accidents caused with handguns that have this feature.
15 Rifles ére not as prone to that as handguns because
16 the stock protects the hammer. But, nevertheless, there have
17 || been a few with these rifles, also.
18 This gun is gquite easy to put a hammer block feature,
19 || or something called a transfer bar into this type of mechanism
20 || and automatic safety. I have been cgitical of that design.
21 9] How long has that design been around?
22 A About a hundred years.
23 0 That's one of the examples of a designer that hasn't
P 24 || changed their rifle design in a Century?
KV/ 25 A~ That's right. ©No basic change in the safety
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1|l mechanism of this gun since a hundred years, and it was first
N 2 introduced. |
e 3 Q And, again, another area where you were cut off from
4 |l explaining your answer, you began to tell us how functioning of
51| the trigger assembly on the Model 700 could cause it to be in a
6 | different condition than it was on the day of the accident.
7 || could you explain that to the jury.
8 A Sure. Let's assume some gummy residue, resulting from
9 excessi§e oil, is in the mechanism. It creates a problem, a
10 {| malfunction. That could be corrected quite easily by func-
11 tioning the action a few times, with nothing else in&olved.
12 At least, this type of accident tends to be a one-timg
P 13 || thing, in my experience; so, whatever causes the accident is not
/
e 14 || necessarily there at a later date.
15 Q In fact; it would be surprising if it happened every
16 time, wouldn't it?
17 A Yes.
18 MR.-HUEGLI: Your Honeor, these are leading questions. I
19 || must object. |
20 THE COURT: The objection is suétained.
21 0 (By Mr. Chamberlain) Would it surprise you or not if
22 the gun fired when the safe was released on a re-engagement?
23 A I would be surprised if it did. I have seldom seen
" 24 || that condition to continue.
o 25 Q You testified on cross-examination thatrthe Winchestex
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1 Model 70 has a bolt lock?
s 2 A Yes, it doés.
i
- 3 Q And how many positions does the safety have on the

4 || Model 707

5 A Three positions.

6 Q And of those three positions, how many lock the bolt?

7 A Just one.

8 Q And what is‘the condition of the rifle in the mid-

9 || position, between bolt lock and fire?

10 A It's a'safety position which allows the bolt to be

11 opened and the rifle loaded or unloaded.

12 Q | And if the user, handling that-rifle in that way,
/,ﬂ\ 13 || with the safety in that position, inadvertently pulls the
e 14 || trigger, would the gun fire during the unloading process, or

15 even before it?

16 A - No, sir, it would not.

17 0 Mr. Martin, I've attempted to give you an opportunity

18 || to explain your answers in each instagce where you were not

19 || 9iven that opportunity on cross-examination. Can you think of

20 || anywhere you wanted to offer an explanation and didn't get a

21 || chance to do so?

22 A I doﬁ't recall. I would have to see the queétions

23 || again. -
. 24 MR. CHAMBERLAIN: Thank you. I have no further questions.
25
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RECROSS EXAMINATION

BY MR. HUEGLI:

Q Mr. Martin, isn't it correcct that in accident
reCOnstructioﬁ cases an expert witness must, by necessity, base
his opinion upon facts which he has been given which occurred

outside of his presence?

A That certainly is part of his investigation, yes.

Q It's a very'important part of the investigation, is it
not?

A Yes.

Q And your opinion is based in part, is it not, in fact)

substantially in part, upon the credibiliﬁy and the reliability
of Mr.rBoudreau's rendition of the facts on October 27, 19792

MR. CHAMBERLAIN: 1I'll object to the form of the guestion.
It bears upon Mr. Boudreau's reliability and credibility. We
didn't ask him to aésume any such thing. We just asked him to
assume particular facts. I think the credibility is for the
jury, not for this witness or counsel.

THE COURT: The objection is sustained.

I don't think he was asked to assume that anybody
was cridible. He Was asked to assume that certain things were
true.

Q (By Mr. Huegli) Mr. Martin, if this jury of six
people comes to the conclusion that Mr. Boudreau's testimony was

not credible and that the accident did not happen like he said,
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and if.they further come to the conclusion that when the
safety was moved from the safe to the fire poéition that the
gun dian't go off, that hc pulled the trigger, would you agree
with me that your opinion which concluded that it did happen
would be incorrect?

| MR. CHAMBERLAIN: Same objection, Your Honor. It invades
the province of the jury.

THE COURT: The objection is sustained.

Q (By Mr. Huegli) 1Is it necessary for you, Mr. Martin,
to base your opinion in some respect upon the rendition of
facts by Mr. Boudreau?

A Yes, that is certainly a factor in my opinion.

MR. HUEGLI: Thank you, Mr. Martin. ﬁo further questions.

MR. CHAMBERLAIN: No further questions. |

THE COURT: All right, sir, that's all.

THE WITNESS: Thank you, sir.

(At 11:36 a.m. the testimony of Mr. Martin was

concludéd.)
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