IN THE UHITED STATES "EST} TCT COURT
FOR THE SOUTHERN DISTRICT ofF TEXAR
CORPUS CHEIBTI bIVISIGN

WANDA CASTLEBERRY, Individually
and for THE BSTATE AKD HEIRS
OF TOMMY JOE CASTLEBERRY
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REMINGTON ARMS C0., INC.

PLAIWTIFFEY MOTION FOR SARCTIONE

TO THE HONCRABLE UNITED STATES DISTRICT CQURT:

ally and  for The

p.

COMES NOW, Wanda <Castleherry, Indivi

y!
h
[
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Fetate and Helrs of Tomny Joe Casitleberry, and respectfulliy

this wmotion for sanctions pursuant teo Fed. R. Civ. P. 37.

Pleintiffs vespectfully subnit that the flagrvant abuse of

discoveary by Remington in the face of this Court's prior order
conpelling discovery and ixposing sanctions justifies severe

sanctions, including an order pursuant toe  Rule 37(L){2) (C}

striking Remington pleadings and rendering a default judgment
as te liability, and imposing such other sanctions as the Court

BACEGROUND

{2

This case involves Plaintiffs’ ¢laims for the wrongful death

of Tommy Joe Castleberyy when a defective Remington Model 660
rifle fired when Wanda Castleberry moved the safaty

the safe position o the flre position in order o unload the

tever from




to begin unloading the rifle. additicnally, the rifle in
gquestion, and a majority of vifles of this model, were defective
in that they would discharge when the sgafsty lever was moved.
Thus, %the design reguired the user to take an action -~ i.e.,
moving the safety lever -- which would result in the rifle firing
without anyone touching the trigger.

sent Remington a

U H

As part of legitimate discovery, Plaintiff
irst reguest for production of documentg {Attachme i oand
first x iest f o uch £ d mani Attachment YaM) 3
first set of written interrogatories {Attachment TRy,

Interreogatory 6 and reqguests for production 4 and 20 specifically

inguired about other complaints and other incidents as follows:

Interrogatory 63 If you now have, oy have aver had,

any claims against vou arising out of the use of &

a:

Remington model fireavm utilizing a two~ppsition boli-
lozk safety device, identify each and every claimant
and state the date, nature, and substance of his or hey

claim.

Reguest for Production 4 A11 decuments relating to

any other complaint relating to & two-position bolt-
lock safety design relating fo any firearm thst vou
nave designed and/or manufactured, including, but not
limited %o any incidence onf a firearm ®firing off

safe,” firing without srngagement of the trigger, or
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obtained and which relate to any accidental discharge
or alleged accidental discharge of any firearm with a
two-position bolt-lock safety device which was sither

designed and/or manufactured by vou.

Remington respoended with objections, resuliting in the filing
of Plaintiffs' wotion to compsl discovery and impose sanctions,
which was filed September 26, 1986, after informal efforis to
resolve the difference with Remington's ccounsel were concluded.

-

A hearing on the motion was held December 10, I

D

86, before tha

Honorable Fduardo E. De Ases, United States Magistrate.

At  the Thearing, ocounsel for Renington adamitted that
Remington had a duty to supply documents regarding the Model 400

series. The veal dispute between the parties was whether

g

Remington should alsc have to produce documents relating to the
Model 700 smariss. {Attachment ¥C¥; hearing transcoript p. 36%.
Remington’'s coungel further reprasented that Remington had
produced all customer complaints, {p. 38). Remington's counsel
also achknowledged that the Mohawk 400 would be considered part of
the Model 800 series for purposss of producing documents, {p.
50} . The following exchange alsc took place:

Mr. Demparsg: Your Honor, there's over 230,000 of thess

rifles out in the marvket. Row, this is a serious

cassg  which invelves a sheooting by & gun  that

4

allegedly discharged when the safeby was moved. i

we nave a letter from someons who said, ®You know,
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having to show that we wmight have had a cosmetic

problem, that some guy wrote and said he couldn't

o+

hit the broad side of & harn with it, I nmean, those

L&)

types of things, Your Honor, we have given them

cgomplaints that have dealt with the acoiderntal

discharge of the weapon.

f & &

Court: This reguest or these raguests for documents

regarding defects is limited to the same model of

Ringaid: Yes, sir, to the extent of all problens

My,

-=- wa want all problems on this model firearm, the
§00-680.

Denars: Your Honoy -~

The Court: Yas, Sir.

Mr. Demars: o Remington senregates problems or
compiaints Lhey have with regard to gafety. itz
sonething that Lhev can take re 2f and nake sure

they have a handliz on. . . .

Court: Exguzs me. Youlre willing to produce to Mr,

Kingai in response 1o his reguest any documenis

concerning safety defects of the zame nodel firearm?

Court: ALl right.  I'm going to order you to 4o thah

i response Lo the Plainbiffe’ reguests(.’

Tl 3 +

254, suphazis addedy.



These agresments and the yulings from the bench
incorporated inte a written order approved as o form by
parties and signed by Magistrate De Ases on Februavry 17,

(Attachment "D¥).

(1} Hedel 860 Series:

with respsct to Model &0Q

Magels &00, 660, Mohawk 800,

The very first page

nrder provided:

meyl inciuding thse

(n

25,
and ®P-100 pistol,

completely

Defendant shall fully and answer
interrogatoriss 5, g, and 7 and reguests oy
production 3, 4, 5, &, 10¢, 11, 204, and 22 . . . .
Prov1ded.fnvther, Defendant’s responszss to interrogatory
& and 7, and Reguests 4 and 20 shall incliude documents
relating to safeness problems, but need not includs

Were

the

complaints or problsms that do not relate to safensss,

such azn cosmetic defects or agcuracy problems,

A smeparate order dated Mavch 19, 1987, awardsed Plaintiffs
$2,106.3% as monstary sancticns from Remington based on the
Magistrate's finding that Remington cppesition fo Plaintiffs?
discovery was not substantially Justified. {Attachment "EM}

It is against this factual backdrop that ithis Honcrable
Court must consider Remington's conduct in failing to produce
information that was sgpecifically sought by Plaintiffs, that was
specificelily ordered produced by Renington, *hat Beminghon's
counsal aily agresd to produce, is extremely

relevani Lasuen

o Tha




Iz.

WILLFUL COROEALMEKT OF
EVIDENCE OF BIMILAR COMPLAINTS

Despite the prior order and Plaintiffs’ leglitimate discovery
reguests, Remington withheld other customsr complaint documents
in this case, even including & complaint letter from a gentleman
residing in Corpus Christi, who sexperienced precisely the zane
malfunction allsged by Plaintififs. SZpecifically, the following
complaints were withheld:

Exhibit Reagoription

18 Gunamith «¢all report, 11/13/71, from Hover's ,p pat o0
¥Marine & Gunshop, 'nv ving a ccmphalrt that a Model
£ the bolt.

400 firved on closing

L

(.3

i2 Gun repalr :WVOiu@, 1?/!4’“”, invelving a claim that a
Model 600 fired when the bolt closed.

25 lLetter from Walt Smith, 2/25/85, involving a claim that
a Model 600 fired on safe.

32 Latter from D. L. ocrrall, aApryil 20, 1386, involving
& clain that 2 Madel 60 fired on safs

36 Letter from Dennis ¥. Howard, 12/1/84, involving a
claim that a Model 660 fired on safe.

37 Record of telephone call, from Sandsrs Byrd, 12/4/8&,
involving a ¢laim that a Model €00 fired when the
safety was releassd.

38 Letter from E. J. Bradshaw, 1/6/87, involving a c¢laim
that a #Modsl 604 which had h&e? bLij?Ct to a zecall by
Remington asccidentally discharged.

s Letter frow €. H. Brmfield, 2/36/87, invelving a claim
that a Model 600 fired w%e“ rhe safety was relsased.

40 Letter from Kyle L. Fink, 12/22/87, involving a claim
that a Model 660 Tired when the safety was released.

47




Copies of Remington'®s own documents, not produced in this case,
relating to each of these complaints are attached. {Attachment
BUFH} .

As the Court can see from the example provided by E. J.
Bradshaw {Plaintiffe’ Exhibit 38), who residesz in Corpus Christi,
the informazion withheld by Remington is highly relevant to
Plaintiffs® claims. HMr. Bradshaw specificaily alleged that the
rifle *has almost caused (two) people to be shot{.]® Moreover,
Mr. Bradshaw'’s rifle was part of the Remington recall of the
Meodel 600 series in 1978.

Thers is no excusa for Hemington's failure to produce this
highly relevant and highly damaging information. At this point,

¥
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cient. Remedial sanctions are

[
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a mere slap on the wrist is
not sufficient; it is necessary and appropriate for the Court to

impose sanctions to  punish Remington for its abuss of the

Hational Hockey Leagus v, Metropolitan Hockey Club, Ing., 427

.5, 63198 1978y {cited in Jarxett v, ¥Warhola, 685 3.¥W.24 8, 19
B A : 7 s

{Tex. App.--Houston [14th Dist.] 1985, writ refid}y}.
To maks matters worse, Remington's failure to provide this

information pursuant o the Courtts oyder cane despite
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Piaintiffsg’ prior brisfing to the Court citing auth
clearly establish that evidence of problems with similar products

iz not only discgeverable it is admissible to show the design in

giaestion is defesobive. JACKSON V. Filrvestons Tiye & Rubber Co.,

79 F. 24

1047, 108%-%s5, 1080 {&5th Cilyr. 1988); Molnonss V.




Motor Corp.s, W.S.A., £5%% 3.¥W.23 Y04, 71t (Tex. App.-~Corpus

Christdl 1283), affirmed, 673 5.W.2d 185% {(Tex. 1984).

It gets worse, Remington alsc withheld a number «f gun
examination reports, which have not been made avallable to
Plaintiffs to this day. aintiffs? counsel have only learned of
them through other attorneyvs who had greater success in fighting
discovery hattles with Remington.

when Remington recelves & telephone call or & complaint
lettey from s customer, itz normal procedure is te reguest that
the customsr return the rwifles to Eemington's factory fov
inspection. A document callsd a "gun examination report® is then
generated as part of the inspection. As the abtiached listing
{Attachment PG¥) shows, thers ave at least thirty other gun
exanination reports invelving complaints that a Model 600 series
firearm accidentally discharged. These compiaints extend from

saen produced in this case. This

C,':"

1979 tae 1582, bub none have
failures by Remington to produce highly relevant information is
inexcusable,

Remington may claim 1t could not produce such docunents

because they were destroved pursuant %o Remington's document

-

Pratention® policy, which Remington contends causes them to
dispose of such information after three years. This Honorable
Court should reject any such falise aszzertion. First, such an

assertion would bhe utterily discredited by Remingion's own

B o e T o] ~ 3 ; A n o g % S e e - ~ o o - 3
responses to  Flaintiffs®' second rvegusst for productio of
docunents. In that veguest, Plaintiffs knew of and spscifically
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1979 to 1981, which Remington then finally produced ocnce they
were identified by name and date s0 that Remingtoen could not
plausibly deny thelr existence. When pushed, Remington is able

thres year
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o produce  complaints  beyond  its

boundary.
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Second, the three yvear document destrustion policy

. One federal circuit court has noted this

(1‘

evidence of bad fa

fact. See Lewy v. Remingteon Arms Co., Inc,, 836 F.2d 1104, 1112

{stating standards by which on remand trial court
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was to determine whether Remington's document destruction poelicy
justified instruction allowing Jury to infer that destroyed
evidence was unfavorable to Remington).

IXX.

OTHER EVIDENCE OF BAD FPARITH

The facts strongly indicate that this Court should be
disincliped to show any leniancy toward Remingten. This iz not

an isoclated incident of abuss. Az the Court's own records show,

shown o have not complied. The documsnts presented to the Court

were cbtained only in May of 1988 because Plaintiffs? counsel
were involved in ancother lawsullt against Renington, Moore V.

Remington, Causs Ho. A~-B5~-CA-549 in the Western District of
Texas, Austin Dvision. In that case, Esmington filed frivelous

s . . . . ¢ e oot o
obiections, which were found to be untimely and were overrulaed by

ml.x
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the Honorablis James Howlin, v oresponse to Judge ¥Nowlin's or



(rttachment "HY), thess documenits were obitasined in the other

F AR
lawsulit, which involvad a Model 70D rifle.
&

Furthey, Remington has been found in bad falth in yat

another suit, Thomsen v. Messer, No., 10718 {California Superior

Court, Calaveras County). In Thomsen, Remington was found in
contempt for its discovery abuses. The court found Remington's
non-compl iance Yinexcusable® and %a flagrant disregard of the

law,® which dustified ¥"the imposition of severe anchtions,

~

Attachment "I®)}., Also attached from the Thomgen case are copiss

adings, including an affidavit from a California assistant

O
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attorney general, which provided a factual sunmary of Remingten's
dizcovery abuses in that case, including falsely stating that
information was unavailable pursuant to its document de uction

policy. {Attachments "J," "K,¥ and "L7).

conguer. By stringing out litigants in varicus courts, all of
whom have been Iinjured by the same defective design of Remington
belt action, holt~lock firvearms, Remington avolds ever providing
the incriminating documents 1t knows sexists that establish its
guilt. Cne by one, plaintiffs are told that doocurpents are not
retained, that there are no other documents, or that documents
relating to other firzarms ave not simiiasy. fach litigant is

forced to mount an sexpensive, time consuming, oiiften ineffentive
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campaign  agalnst  Reaington in a&n
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deadlines, information as in this case is often found shortly

before trial, when 1t seems too late teo pursue additional

e

discovery or toc late to complain of Renmington's abuses.
Plaintiffs respectfully submit that it 1s proper for this
Court to declare that "the buck stops here.® Remington has been
caught trying to conceal another incident witnsss in the very
city in which the lawsult is pending. Remington has been caught
falsely promising to produce cther complaints. And Remington has
been wcaught flouting an order reguiring it to producs such
information. Plaintiffs respectfully pray that the Court impose

sanctions sufficient to punish such ceonduct, including an order

in

triking Remington's pleadings and rendering s default Judgment

s to liability and imposing such other sanctions as the Court

i

may find just.
Respectfully submpitted,

WANDA CASTLEBERRY,
Individually

and for the Estate and Heirs
cf Tommy Joe Castleberry,
Plaintiffs

LOHGLEY & MAXWELL

P.o O, Bow 12667
Capitol Station
Austin, Tewas TRT I
{Bl2}) 477~4444
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MARK L. KLNhh D
Bar Card No. 11431300

ATTORNEYS FOR PLAINTIFFES

O COUMNSEL:z

Michael 8. Lee

PORTER, RCGERS, DAHIMAN,
GORDON & LER

1800 American Bank Plaza

Corpus Christi, Texas 78475

{512} 838~6351

CERTIFICATE OF CORNFEZRENCE

The undersigned has consuited with David Demars, attorney
for pefendant, on or about the _AL/%C day of hugust, 1988, and
counsel were unable to reach an agresment upon the disposition o
the watters raised by this motion.
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¥. Longley oL

CERTITICATE OF BERVICE

I hereby certify that a true and correct aopy of the forego-
ing doocument has been furnished teo all counsel of record in this
casse on the %% day of August, 1988,
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