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dence when it made its basic decision.as to 
the more probable reason for the tngic 
accidental discharge of the Remington .22-
250 rifle. Was it an unintentional touching 
of the trigger or did the ri!le malfunction? 
Viewed in that light, we must conclude that 
exclusion of the evidence of redesign, of· 
fered for impeachment, resulted in "a rea· 
sonable likelihood that a substantial right 
[of Dawn Muzyka] was affected." John· 
aon, 609 F.2d a~ 823. 

The verdict and judgment in favor of 
Remington Arms Co., Inc. is VACATED 
and the cause is REMANDED for a new 
trial. 

GEE, Circuit Judge, dissenting. 

J find myself unable to join the majority 
in it.s disposition of this appeal. A jury, 
well aware that the design change. in ques· 
tion was feasible (Remington admitted it at 
trial), determined that the act of Mrs. Mu· 
zyka's stepfather in running live ammuni­
tion through the chamber of a rifl'e-in· 
doors, in her company, and with the gun's 
safety in the "fire" position-was negli· 
gence and the sole cause of her injury. 
That the rifle could have been designed so 
that even such carelessness would not have 
caused her injury was undisputed and con· 
ceded. Like the trial judge, who heard the 
evidence and observed both jury and wit­
nesses, I cannot believe that evidence of 
the subsequent design change by Reming· 
ton would have altered this jury finding. 

Either the jury did not believe the fami­
ly's account of how the accident happened, 
or it believed ~t Mr. Melton's knowing 
adoption of the unsafe procedure caused 
the accident. Because the jury well knew 
that Remington could have designed the 
rifle so that this particular accident would 
have been impo11Sible, it seems to me un­
likely in the extreme that evidence of Rem· 
ington's later decision to adopt such a de­
sign would have influenced the jnry to any 
significant degree. That being so, I would 
not disturb its verdict; I therefore respect·· 
fully dissenL 
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Iranian buyer of -poultry equipment 
brought suit against Americln seller, alleg· 
ing breach of contract and that subsequent 
release executed by parties was invalid for 
failure of consideration. The United States 
District Court for the Southern District of 
Mississippi, John R. Countiss, III, Magis· 
tnte •. found that seller had breached con­
tract and that release agreement lacked 
consideration. Seller appealed. The Court 
of Appeals, Sear, District Judge, sitting by· 
designation, held t,hat: (1) each parties' 
promised forbearance from asserting any 
claim against the other constituted sufii· 
cient consideration to support release, and 
(2) buyer failed to establish that release 
was fraudulenUy induced. 

Reversed. 

1. Release e::-14 
Agreement by which buyer of poultry 

equipment released seller of any obligation 
arising from Joss of equipment, and by 
which seller released buyer of any obli· 
gations arising from lost profits to which 
seller would have been entitled was a valid 
release, since each parties' promised for· 
bearance from asserting any claim against 
the other constituted sufficient considera­
tion to support the release, even if claims 
released were doubtful. · 

2. Releau e;:>57(2) 

Buyer of poultry equipment who en· 
tered into agreement releasing seller of 
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