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James D. Huegli 
SCHWABE, WILLIAMSON, WYATT, 

MOORE & ROBERTS 
1200 Standard Plaza 
1100 S.W. Sixth Avenue 
Portland, Oregon 97204 
Telephone: (503) 222-9981 

Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TERI SEE and DARREL SEE, ) 
husbandm and wife, ) 

) No. 81-886-LE 
Plaintiffs, ) 

) MOTION TO EXCLUDE 
v. ) EVIDENCE 

) 
REMINGTON ARMS COMPANY, INC. I ) 
A Delaware corporation, ) 

) 
Defendant. ) 

16 Defendant in the above-captioned matter moves the court 

17 for an order preventing the presentation at the time of trial by 

18 the plaintiff of other incidences involving Remington rifles. 

19 The evidence should be excluded on three grounds. 

20 First, such evidence would be in the form of hearsay 

21 statements made by declarents whose interests were adverse to 

22 those of the defendant. 

23 Second, evidence of other incidents is not probative of 

24 the condition or reliability of design of the gun involved in this 

25 case. Further, the evidence should not be allowed to establish 

26 
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1 the defendant's state of knowledge, since that issue is not of 

2 consequence to the determination of this suit. 

3 Third, even should the court find the offered evidence 

4 to be relevant, it should be excluded as unfairly prejudicial to 

5 the defendant because it would suggest to the trier of fact an 

6 improper basis upon which to decide this case. 

7 Fourth, the court should exclude the proposed evidence 

8 on the grounds that it will open collateral issues and compel the 

9 defendant to fairly meet the prejudice of the evidence by lengthy 

10 rebuttal. 

11 Since the proposed evidence has little or no probative 

12 value, but possesses the danger of hearsay, prejudice, delay and 

13 confusion, it should be excluded. 

14 ARGUMENT 

15 1. The Proposed Evidence is Hearsay. 

16 Hearsay evidence is excluded by Federal Rule of 

17 Evidence 802. The Federal Rules define hearsay as follows: 

18 
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24 

25 

26 

"'Hearsay' is a statement, other than one 
made by the declarant while testifying at the 
trial.or hearing, offered in evidence to prove 
the truth of the matter asserted." FRE 80l(c). 

Evidence of the 49 other incidents involving Remington 

Rifles constitutes hearsay since the evidence consists of out of 

court statements made by declarants with personal interests 

adverse to those of the defendant herein. Further, these state-

ments would be offered for the truth of the matter asserted: that 

the Remington 700 is defectively designed. In products liability 
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1 cases, courts have consistently found this type of evidence to be 

2 inadmissible as hearsay. See Melville v. American Home Assurance 

3 

4 
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Co., 584 F.2d 1306, 1315 (3d Cir. 1978); John McShain, Inc. v. 

Cessna Aircraft Co., 563 F.2d 632, 636 (3d Cir. 1977); Uitts v. 

General Motors Corp., 411 F. Supp. 1380, 1381 (E.D. Pa. 1974), 

aff'd 513 F.2d 626 (3d Cir. 1975). 

This hearsay evidence should not be made admissible by 

an allegation that it would prove notice or knowledge on the part 

9 of the defendant. As discussed below, evidence on that point is 

10 not relevant to this case. 

11 2. 

12 

The Proposed Evidence is Irrelevant: It Lacks Probative 

Value on any Material Issue. 

13 A. Standard of Probative Value. 

14 Only relevant evidence is admissible in this court. 

15 FRE 402. Relevancy is defined in the immediately preceding rule. 
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"'Relevant evidence' means evidence 
having any tendency to make the existence of 
any fact that is of consequence to the deter­
mination of the action more probable or less 
probable than it would be without the evi­
dence." FRE 401. 

The Advisory Committee Note to Rule 401 makes clear that 

the relevancy of an item of evidence hinges on the contents of the 

substantive law which governs the case; relevancy "exists only as 

a relation between an item of evidence and a matter properly 

provable in the case." The substantive law of Oregon governs this 

diversity action. Erie R. Co. v. Tompkins, 304 U.S. 64, 74-7, 58 
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1 S. Ct. 817, 82 L. Ed. 1188 (1938); Forsyth v. Cessna Aircraft Co., 

2 520 F.2d 608 (9th Cir. 1975). 

3 The trial court enjoys substantial discretion when 

4 determining whether a given item of evidence has probative value 

5 on a material issue. United States v. Brannon, 616 F.2d 413, 418 
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(9th Cir. 1980); Hill v. Rolleri, 615 F.2d 886, 891 (9th Cir. 

1980). 

When a party offers evidence of "similar incidents", as 

the plaintiff does in the i?stant case, the trial court receives 

general guidance from Federal Rule 404(b), though the court 

retains its discretion. 

"Evidence of other crimes, wrongs, or 
acts is not admissible to prove the character 
of a person in order to show that he acted in 
conformity therewith. It may, however, be 
admissible for other purposes, such as proof 
of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of 
mistake or accident." FRE 404(b). 

Thus, relevancy should be determined in the court's 

discretion, by reference to the materiality of the issue sought to 

be proven and the probative value of the offered evidence on that 

issue. 

B. The Offered Evidence is not Probative on Any Material 

Issue. 

Conceivably, the plaintiff offers this evidence of other 

incidents involving Remington Rifles to establish two points: the 
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1 rifle involved in this case was defective or designed defectively; 

2 or Remington had notice of a defect in this model of rifle. The 

3 evidence should be found irrelevant on both points. 

4 Evidence of other incidenttdoes not make it more 

5 probable that the particular rifle in this case was defective or 

6 designed defectively. Before evidence of other/incidents is 

7 

8 

probative of this point, the plaintiff must show that the other 

incidents occurred under circumstances very similar to those 

9 involved in this case. The age, the care taken, the number of 

10 uses, the expertise of the user, and many other factors contribute 

11 to the performance of a rifle. Only by showing that the 49 

12 incidents occurred in a similar confluence of factors can the 

13 plaintiff establish the value of the offered evidence. When the 

14 plaintiff attempts use of this evidence to show a defect in a 

15 product, "[t]he requirement of similarity of conditions is 

16 probably at its strictest * * *·" McCormick, Law of Evidence 

17 (1972) § 200. 

18 Federal appellate courts have consistently held that 

19 "other incident" evidence lacks probative value in the absence of 

20 a showing of highly similar circumstances. In the leading 

21 products case of Prashker v. Beech Aircraft Corp., 258 F.2d 602 

22 (3d Cir.) cert. denied 358 U.S. 910, 79 S. Ct. 236, 3 L. Ed. 2d 

23 230 (1958), the Third Circuit held inadmissible 45 reports of 

24 other accidents involving the defendant's aircraft. The panel 

25 noted that many factors can cause accidents and that admitting 

26 this evidence to show defect or causation would be tantamount to 
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l holding the plane responsible for adverse weather and "the factor 

2 of human fallibility known inevitably to occur in such 

3 circumstances***." Id. at 258 F.2d 608-9 [emphasis added]. 

4 More recent cases have aiso refused admission of "other 

5 incident" evidence. Of particular note is McKinnon v. Skil Corp., 

6 638 F.2d 270 (3d Cir. 1981). The appellate panel upheld the 

7 exclusion of the defendant's answers to interrogatories which 

8 identified six other complaints it had received from power saw 

9 customers. The panel reasQned: 

10 "Evidence of prior accidents is admis-
sible on the first four issues [knowledge, 

11 defect, causation and negligent design] only 
if the proponent of the evidence shows that 

12 the accidents occurred under circumstances 
substantially similar to those at issue in the 

13 case at bar." Id. at 639 F.2d 277. 

14 The appellate panel went further -- reversing a trial 

15 court ruling which had admitted evidence of other accidents -- in 

16 Julander v. Ford Motor Co., 488 F.2d 839 (10th Cir. 1973). The 

17 disputed exhibit consisted of seven complaints filed against the 

18 defendant, all of which alleged steering failures in Ford Broncos.· 

19 This was also the gravaman of the case under consideration. The 

20 
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23 
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25 

26 

panel held squarely that admission of this evidence was error. 

"Counsel also suggests that exhibit 32 is 
itself probative evidence of negligent design 
on the part of Ford in its design of the 1968 
Bronco. Evidence of 'other accidents' is 
sometimes admissible to prove primary negli­
gence, but such evidence should be carefully 
examined before being received to the end that 
the circumstances of the 'other accidents' 
bear similarity to the circumstances surround­
ing the accident which is the subject matter 
on trial. Such evidence in the instant case 
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is singularly lacking." Id. at 488 F.2d 
846-7. 

These cases establish the proposition that a plaintiff 

cannot simply offer evidence that similar occurrences have taken 

place in the hope of persuading the trier of fact that a product 
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was defective or dangerous. Especially where age, maintenance and 

"human fallibility" are involved, the plaintiff has been required 

to show a strong identity of circumstances; absent that showing, 

the offered evidence lacks probative value on this issue. 

Nor is the offered evidence relevant on an issue of 

notice. The evidence is not probative of a fact "that is of 

consequence." FRE 401. The state of mind of this defendant, 

and the state of its knowledge of other complaints, is not of 

consequence to the determination of this suit. The substantive 

Oregon law is clear: notice or knowledge is irrelevant in a 

strict liability products case. The Oregon Supreme Court has 

defined this cause of action in terms of presumed or constructive 

knowledge. 

"A test for unreasonable danger is there­
for vital. A dangerously defective article 
would be one which a reasonable person would 
not put into the stream of commerce if he had 
knowledge of its harmful character. The test, 
therefor, is whether the seller would be 
negligent if he sold the article knowing of 
the risk involved. Strict liability imposes 
what amounts to constructive knowledge of the 
condition of the product." Phillips v. 
Kimwood Machine Co., 269 Or. 485, 492, 525 
P.2d 1033 (1974) (emphasis added]. 
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The Oregon Supreme Court reached this conclusion after 

having drawn a clear distinction between products liability cases 

and negligence actions: 

fl* * * it is generally recognized that 
the basic difference between negligence on the 
one hand and strict liability for a design 
defect on the other is that in strict lia­
bility we are talking about the condition 
(dangerousness) of an article which is 
designed in a particular way, while in negli­
gence we are talking about the reasonableness 
of the manufacturer's actions in designing and 
selling the article as he did * * * the law 
assumes he {the manufacturer]. has knowledge of 
the article's dangerous propensity***." 
Roach v. Kononen, Ford Motor Co., 269 Or. 457, 
465, 525 P.2d 125 (1974) [emphasis added]. 

The Oregon Supreme Court has consistently c~ted these 

two cases and quoted from them, establishing and applying the 

principle that a defendant in a products liability case is 

presumed to be on notice of the dangers of his product. See 

Baccelleri v. Hyster Co., 287 Or. 3, 5-6, 597 P.2d 351 {1979); 

Newman v. Utility Trailer & Equipment Co., Inc., 278 Or. 395, 

397-9, 564 P.2d 674 reh. den. (1977); Johnson v. Clark Equipment 

Co., 274 Or. 403, 416-7, 547 P.2d 132 (1976). 

The offered evidence, if intended to show the defen-

dant's state of mind or knowledge, lacks relevancy. Plaintiffs 

have not pled an intentional tort nor do they pray for punitive 

damages. 

The offered evidence is not relevant either to show 

defect or to show notice. 
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1 3. The Proposed Evidence is Unfairly Prejudicial. 

2 The Federal Rules of Evidence make clear that evidence, 

3 even evidence which may possess some probative value, should be 

4 excluded nonetheless "if its probative value is substantially 

5 outweighed by the danger of unfair prejudice***·" FRE 403. 
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The Advisory Committee stressed the importance of this rule in its 

definition of unfair prejudice: 

"'Unfair prejudice' within its context 
means an undue tendency to suggest decision on 
an improper basis·, commonly, though not neces­
sarily, an emotional one." 

The rule, in practice, calls upon the trial court to 

weigh the probative value of evidence of prior incidents against 

its obvious prejudicial impact in products liability cases: the 

thought of different individuals receiving injuries from incidents 

involving the products of a large corporation. The substantive 

law requires more than just an incident or injury; the Oregon 

Supreme Court has made clear that the product must be proven 

"dangerously defective" lest strict liability be turned into 

"absolute liability." Phillips v. Kimwood Machine Co., supra 

at 269 Or. 491-2. To encourage the trier of fact to find 

liability based on other incidents without a primary showing of 

defect would be to allow undue prejudice. As one appellate panel 

struck the balance: 

"The most that these items [lists of 
similar complaints and lawsuits against the 
defendant) could have indicated was that 
absent third parties had made this claim to or 
against [defendant-manufacturer] from time to 
time. To exclude evidence of· such faint 
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probative value and high potential for unfair 
prejudice was well within the trial court's 
discretion." Yellow Bayou Plantation, Inc. v. 
Shell Chemical, Inc., 491 F.2d 1239, 42-3 (Sth 
Cir. 1974). 

The trial court in a products liability case should 

5 weight the slight (or lack of} probative value of this type of 

6 evidence against its prejudicial effects. FRE 403. In the 

7 instant case, this balance favors clearly exclusion of the 

8 evidence. 

9 4. 

10 

11 

The Proposed Evidence is Confusing and Misleading, and will 

Cause Undue Delay. 

Even should the trial court find that the proposed 

12 evidence has some probative value and that the probative value· 

13 _outweighs its prejudicial effects, the court should exclude the 

14 evidence on the ground that it will confuse and mislead the jury 

15 and necessitate lengthy attempts to prove various collateral 

16 issues. FRE 403. The trial court has broad discretion to exclude 

17 such collateral evidence. Morita v. Southern California 

18 Permanente Medical Croup, 541 F.2d 217, 220 (9th Cir. 1976); 

19 United States v~ Manning, 503 F.2d 1230, 1234 (9th Cir. 1974). 

20 Evidence of other incidents has often been excluded on 

21 these grounds, including evidence where a much higher degree of 

22 similarity of circumstances has been present. See, e.g., McKinnon 

23 v. Skil Corp, supra at 638 F.2d 277; Yob.am v. Rosecliff Realty 

24 Co., 267 F.2d 9, 10 (3d Cir. 1959) (upholding exclusion of 

25 evidence of similar accidents on same rollercoaster as "diligent 

26 effort to keep the issues before the jury from being obfuscated); 
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1 Uitts v. General Motors Corp., 411 F. Supp. 1380, 1383, aff'd. 513 

2 F.2d 626 (3d Cir. 1975) (reports of prior, similar steering 

3 malfunctions in same model of car excluded to avoid "unfair 

4 prejudice, consumption of time and distraction of the jury to 

5 collateral rn~tters"). 

6 The reason for excluding the evidence offered in the 

7 instant case is the same. These other incidents, though not 

8 probative, are highly prejudicial to defendant's case. Defendant 

9 would be forced to try not only the case at bar, but also each 

10 case suggested by each other incident admitted into evidence. It 

11 would be necessary, for example, to determine which of the other 

12 rifle owners soaked gun parts in diesel oil, and, more generally, 

13 the age and condition of each rifle. The credibility of each 

14 report would have to be questioned, in each instance requiring the 

15 defendant to point out the legal action, if any, that the gun 

16 owner took or is in the process of taking against the defendant. 

17 One court has described this situation: 

18 "Defendant, in order to minimize the pre-
judicial effect of these reports, would have 

19 had to go through each one individually with 
the jury. The result would have been a mini-

20 trial on each of the thirty-five reports 
offered by plaintiffs. This would lengthen 

21 the trial considerably and the minds of the 
jurors would be diverted from the claim of the 

22 plaintiffs to the claims contained in these 
reports." Uitts v. General Motors Corp., 

23 supra ·at 411 F. Supp. 1383. 

24 In effect, admission of the proposed evidence will 

25 require the defendant to try the instant case and 49 others. The 

26 
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1 issues at trial would thereby be confused and the rights of the 

2 defendant prejudiced. 

3 CONCLUSION 

4 

5 

6 

7 

8 

9 

10 

11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

excluded. 

For these reasons, the proposed evidence should be 

Respectfully submitted, 

SCHWABE, WILLIAMSON, WYATT, 
MOORE & ROBERTS 

JAMES D. HUEGLI 

By: 
James D. Huegli 
Of Attorneys for Defendants 
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15 

16 

W. A. J:S~RY K:>RT?. 

Portland, OR 9720~ 
Telephone: ( 503) 222-9981 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

D:S?R!CT OF OR~GON 

a.::o. h~sba:ld, 

v. 

c:-­- ~ ---, 
Flain"t:iffs, 

REMING'!ON ARE:SS COK?.'ili"'i, ~NC., 

a De:a~are corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

!-ro. Civil ~:o. s:-686 LS 

MO':ION TO :::xcL:..uE 
EV:DEN:::::E 

Defendant woves to exclude any evide~ce cf s~~sequent 

17 re~edial rreas~res, p~rsua~t to ~ederal Rule cf ~?i~e~ce 407. 

18 

19 

20 

21 

22 

23 

24 
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26 

SCHW.?..BE, WILLih.!"iSO~~. i'iY.r..::r, 
!•:OORE: & R.c:=::::;.-:s 

By: 
w .... J:::~!\.Y ;.:o;::n, 8SB =752";"9 
T:-ic.l .-.::-:::: :-:-.=::· 
Of ~tto=~eys ~c= De~endant 
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1 C::'.::\'!":?ICAT:S OF S:::F.\"IC!: 

2 

3 : hereby ce=~~fy that on February 15, 1983, I served 

4 the within MOTION TO EXCLUDE EVIDENCE on: 

s 
6 

7 

8 

9 

10 

11 

.._. -,_ . 

12 at L~e·above address. 

PE:~R R. CHA!'IBERLAIN 
2 29 !"lo:-iawk Bui ldinc; 
2 22 Si·; Mo:::-rison Street 
?o=tla~d, OR 97204 

' -_._ __ 

13 D~TED this 15~~ day of February, 1983. 
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1 J;..!~i:SS D. Hl.JECLI 
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W. A. JERRY NORTH 
ss::i·:.=:.:sE, \H~:I.;.r-1soN, \·:Y;.':'T, ~:ooRE &. RO:SER':'S 
1200 Standard Plaza 
Portland, CR 97204 
Telephone: ( 503) 222-9981 

Attorneys for Defendant 

IN THE UNITED ST~.TES DI STRICT COURT 

DISTRICT OF OREGON 

~~R! SEE & ~~RREL 
a:id husband, 

v. 

w:.:.:e 

Pl aiY:-':i :::s, 

REMINGTON ARI·:ES COMP?.NY I INC. I 

a Delaware corporation, 

Defendant. 

I. 

) 
) 
) 
) 
). 
) 
) 
) 
) 
) 

:S.7:..CKGROUND 

No. Civil No. 81-886 L~ 

ME!•10RJ..NDUIV: IN SUPPORT OF 
MOTION TO EXCLU:)E 
EV:D:::NCE 

On October 27. 1979, Mrs. See was accidentally shot 

19 through both le~s by Mr. Boudreau as he attempted to unload his 

20 god.el 700 Remington r:..fle (hereafter "the gun") inside his house 

21 with the muzzle pointed at Mrs. See: and with his finger possibly 

22 o:-i the tr:gger. 

23 The design of the safety mechanism on the gun was in-

24 tended to accomplish several "risk reduction" functions, one of 

25 which was to lock the bolt in the closed position. Remington had 

26 arrived at this design choice after carefully reviewing various 
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1 alternatives and considering the safety trade-offs of each. 

2 The:::e:o:-e, i:-. o!.·der "Co open ·the belt s:: as ~o 'J.~l:aci t~e gun, it 

3 was ~ecessa~y for Mr. Boudreau to ~e~ease the bolt lock by 

4 flipping the safety mechanism from the "on safe" position to the 

5 11 fire" position. 

6 Several years after the original desig~ of t~e gan ~as 

i made, the Remington designers again considered the question of 

8 ~hether or not to continue to offer the "bolt lock" feature on the 

9 Medel 700 Remington rifle. ·The decision ~as ~ade by Remington de-

10 sig~e:::-s to eli;ni::.ate t:be "bolt lock" featt:.re, and the design 

11 cha~ge ~as implemented after the accident in ~his case. 

12 Plaintiffs have indicated that they inte~d to offer 

13 evidence of this design change. The defendant manufacturer has 

14 moved to exclude this evidence of a subsequent design change 

15 pursuant to Federal Rule of Evidence 407. 

16 I I. 

18 (.~)?:'1e Rule. 

19 Rule 407 of the Federal Rules of Evidence states as 

20 follows: 

21 

22 

23 

24 

25 

26 

"When, after an event, measures are taken 
w~ich, if taken previously, would have ~ade 
the event less likely to occu~, evi~ence cf 
the suSsequen~ measures is r.o~ admissib:e to 
p=ove negligence or culpable conduc~ in con­
nection with the event. This rule does not 
require the exclusion of evidence of 
subsequent measures when offered for another 
purpose, such as provinq ownership, control or 
feasibility of precautionary measures, if 
controverted, or impeachment. 
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1 The two bases for this general exclusior.ary rule are as 

2 follows: 

3 (1) T~e prejud~cial effect cf s~ch evidence overweig~s 

4 the relevance of that proof; and 

5 (2) The exclusionary rule encourages the reduction of 

6 r~sks an~ ~remotes prcjuct i~provements. 

7 De!"e!1C.ant contends that the rule reguires the exclusion 

8 of evidence regarding ":he design change. 

9 

10 

,::) :..r:.e ( ~) ~- Rule ;.pplies in a Strict Liability Design Case. 

-C:-:i::n.:.b"'cecly, t:ie plaintiffs wi:l argt:.e t::iat, al~ho'...lgh 

11 the =~:e ~ould app:y i~ a negligente case, it does ~ot apply to a 

12 strict liability in tort case since the issue is the condition of 

13 the product and not the conduct of the manufacturer. There is a 

14 split of authority on this issue, and the various cases on both 

15 sides are collected ir. the annotation "Admissibility cf Evidence 

16 of Subsequent Remedial Measures Under Rule 407 of Federal Rules of 

17 Ev!de:!ceH, 50 A.LR Fed 935 (1980) and t::.e a::::.ota~:c:::. ".z._:ir;:iss:bility 

18 of Evici.ence of Su!:>seq'..:.ent Repairs or Other ?.emedial Measures in 

19 Products Liabili~y cases", 74 ALR 3d 1001 (1976). 

20 The principal case holding that Rule 407 does not apply 

21 to strict liability in tort is Farner v. Paccar, Inc. 562 F2d 518 

22 ( 8 t!-1 C::. :- . l 9 I 7 ) . T~e p~i~cipal cases ~hie~ hold ............ -- ... ;... .... c:. .... ?:~le 407 

23 does a~ply t:o strict liab:lity in tort are Werner v. Upjohn Co., 

24 628 F.2d 848 (4th Cir. 1980), cert denied ~49 U.S. 1080 (1981); 

25 Cann v. Ford Motor Co., 658 F.2d 54 (2nd Cir. 1981); and Oberst v. 

26 International Harvester Co., 640 F.2d 863 (7th Cir. 1980). 
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l Since Rule 407 is essentially a ~odifica:ion of the 

2 cc::i:r.on law g.::-,e:::-al e:-:clus:i.on_a.:.·y rule ;.:hich has long !:)e:en fcllo•:ed 

3 in vi=tually every state in the union, the principal cases which 

4 apply the common law general exclusionary rule are also of 

5 interest. In Cap=ara v. Chrysler Corp., 417 N.E.2d 545 

6 (N.Y. 1981), the court concluded that the general exclusio~a:::-y 

i· rule does not apply to a strict liability in tort action. 

8 However, in Rainbow v. Albert Elia Building Co., Inc., 436 

9 N.Y.S.2d 480 (1981), the court concluded t~a~ ~he rule does apply 

10 to strict liability in tort. 

11 Despite the fact that the courts are in general dis-

12 agreement on this issue, ~e are fortunate that there is one cor.~on 

13 thread in the various cases on both sides of this issue that 

14 applies with full force to the instant case. Even the cases which 

15 hold that the general exclusionary rule (or Rule 407) does not 

16 apply to a strict liability in tort action based on a defect in 

17 nanufacturing theory recognize that a different problem exists 

18 ~hen.the plaintiff is con~ending that the product ~as defectively 

19 designed. Comprara v. Chrysler Corp., supra. The rationale for 

20 this distinctive treatment of a strict liability in tort claim for 

21 defective design or for failure to warn is discussed in Werner v. 

22 Upjohn Co., supra, and in Rainbow v. Elia Bu~1dir.g Co., sup~a. 

23 In the Werner case, the Fourth Circu~t explici~ly 

24 responded as follows to the argument that the exclusionary rule 

25 should not apply to strict liability in tort cases since those 

26 cases focus on the condition of the product and not on the conduct 
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1 

2 

3 

4 

5 

rnarn.:.!'acturer: 

"':!;e :-~E.S:):-... :..:1; ~e~1 ::d ~i::.:..s asse~--:.ed 
dis;::inci:~o:l v:e ;,el eve to be hyperte::'.::n::::al, 
for the s~it i~ against the ~a:lu:act~re=, not 
against the product. 11 r.Yerner, supra, at 857. 

The Werner court also noted that t~e application of the 

6 exc:~sionary rule to a strict liab::.lity in t~rt case ~as s~~pcrted 

7 by the close similarity between negligence 2nd strict liability. 

8 !d at 8158. The si~ilarity is even stronger in a defective design 

9 case or a failuie to ~ar& case. Id. 

10 :n our b~·ie: i:: -:he C::12aham >'. Ci:::ysJ.e:: f.'c-=.~:s ::c::p. 

11 acti:::n in t::e N:.:1th C:'..r:::.:.i t, another attcr:-iey ::.n this =irrr. a:rg-....:eC. 

12 t~at the rule should ~ot apply in a _strict liability in tort case. 

·13 The basis for that ar~u~ent was the case of Raach v. Kononen/Ford 

14 ~otor Co., 269 Or. 457, 525 P.2d 125 (1974) ar.d the balancing test 

15 advccated by ?rofesso:r \'lade in "Products Liabi ~i ty and Evide:ice of 

16 Subseguent Repairs", 1972 Duke L.J. 837. 

17 Eo·,·:ever, Pr::::essor Wade's se·:en c:-::t$::·ia (see !·:eye: .. 

18 G.i~S. Ccrp., t:.:-ipubl:.sned, 9th Cir. 1962) and Reach v. Kononen, 

19 sup~a, are no longer ~he Oregon law of strict liability in tort. 

20 ':he Oregon le<;isla-:ure hc.s now codified Sect.ion 4C2A of -che 

21 Restatement (Second) of 7orts, together with Comment a through m, 

22 a~d t~ose s~a~dards rn~st ~e applied to rneas~~e plai~t::::f's co~~e~-

23 tions - not Frofessor Wacie's critera. O:;:(S 30. 920. Therefcre, the 

24 arguments advanced by the court in Werner apply s::nce the language 

25 of the Restatement itself is the law. 

26 
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.. 

6 

7· 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

IV. 

Defendan~'s motion ~o exclude plai~t~!f's ev!dence o! a 

design change should be granted. 

Respec~fully sub~i~ted, 

SCHW..Z..BE I WIL!..:If'.!\:SO!'\ I h"::l-.':T I 
MOORE & RO:SE:KTS 

3y: 
W. h. J~RRY ~2R~H, CSE ~75279 
Trial A~torney 
O! At~o~neys ~c~ ~e~endant 
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1 

3 : he~eby cert.:.~y that on Fetr~ary 15, 1983, I servet 

4 the within MEMORANDUM IN SUPPORT OF MOTION TO EXCLUDE 
. 
~ EVI~ENCE on: 

6 PE':':SP. R. CEJ>.r.~?::'.'?.L~.::; 
229 Mohawk 3uildi:ig 

7 222 SW Morrison St::eet 
Portland, OR 97204 

8 

9 

10 a true co:;iy t~ereof at s~.:.~ -~--,....~--··1-c .... \,,.'-'--·-=~ ::. 

12 ~~ t~e above accress. 

13 DATED this 15th day of February, 1983. 

14 

15 

16 
W. P.. JER?,Y l\0?.':H 

s:::ice 

17 o:: ~~~~r~e:s ~~= :e:e~~an~ 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 
S!'.!o!WJ.!!. WILLIM .. .SO•J, \'.'YI."~. ~.•C:<~ f. ':-:!US 

l..•t('"~•vt :~ l= .. 
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Peter R. Chamberlain 
Kathryn R. Janssen 
BODYFELT, MOUNT, STROUP & CHAMBERLAIN 
214 Mohawk Building 
708 S.W. Third Avenue 
Portland, OR 97204 
Telephone: (503) 243-1022 

Of Attorneys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TERI SEE and DARREL SEE, 
wife and husband, 

Plaintiffs, 

v. 

REMINGTON ARMS COMPANY, INC., 
a Delaware corporation, 

Defendant. 

) 
) 
) 
) Civil No. 81-886-LE 
) 
) PLAINTIFFS' SUPPLEMENTAL 
) EXHIBIT LIST 
) 
) 
) 
) 

No. 111 - Mossberg Model 800A Cal. 308 Win. 

No. 112 - Stevens (Savage Arms) Model 34 

No. 113 - Remington Model 591M 

BODYFELT, MOUNT, STROUP 
& CHAMBERLAIN 

By /s/ PETER R. CHAMBrnLAIN 
Peter-R~-ch"amberlaf~r-------

Attorneys for Plaintiffs 
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I hereby certify that the loregoinA copy of .......... rJ.~.: 
.................................................................................. is a complete 

Dated ........... .f.~R.;-_µ_~_;-Y ... J.~ ...................... , 19.~) .. . 

ACCEPTANCE OF SERVICE 

Due service of the within ........................................................................................................................ is hereby accepted 
on ................................................................ , 19 ........ , by receivin~ a true copy thereof. 

Attorney(s) for ............................................................................. . 

CERTIFICATES OF SERVICE 
Personal · l · ·ff 1 

I certify that on ............ .f..~Pf:W~.;I;".Y ... J.§ .................. , 19 ... ~}. I served the within .......... ~ .... ~.~?.~~·-····-~·-················ 
.S1JPP. •.... ;I;;>:eb_j._p~_t .... ~ . .i§.t. ............................................... on ........................ .-1..?~.~.!?. ... !?..~ .... ~-~.~.9..~.~--···································· 
attorney of record for ................ 9.~JgD.9.~.D.~ ................................................................................................................................... . 
by personally handing to said attorney a true copy thereof • 

............. .Js/..PEJER.91£~~~f~'fJJU .................................. . Attorney(s) tor ............................................................................. . 

At Office 
I certify that on ................................................................ , 19 ........ , I served the within ....................................................... . 

.................................................................................................... on ......................................................................................................... . 

........................................ attorney of record for ................................................................................................................................ , 
by leaving a .true copy thereof at said attorney's office .'!"ith his/her clerk therein, or with a person apparently in 

charge thereof, at ··············-·····················································································--·····-···-·:···············································• OrelJon. 

Attorney(s) for ............................................................................. . 

Mailing 
I hereby certify that I served the foreAoinA, ......................................................................................................................... . 

.................................................... on ....................................................................................................................................................... , 

attorney( s) of record for : .................................................................................................................................................................... . 
on ...................................................................... , 19 ........ , by mailing to said attorney(s) a true copy thereof, certified by me 
as suc/1, contained in a sealed envelope, with postaAe paid, addressed to said attorney(s) at said attorney(s) last 
known address, to-wit: .......................................................................................................................................................................... . 

and deposited in the post office at ........................................................................ , Oregon, on said day. 
Dated .................................................................. , 19 ........ . 

BODYFELT, MOUNT & STROUP 

BACKING SHEET 

ATTORNEYS AT LA.W 
229 Mohawk B"ilding 

Ponlond, Orogo• 9720.C 
Tolophono (503) 2-43·1022 

Attorney(s) for ............................................................................. . 

l /I /80-8 
FOaM Nv. lOOYJ-liTLvt:rc5.Nc:s• LAW rva. co., ~oATLANO. Ollll. 
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Peter R. Chamberl2in 
Kathryn R. Janssen 
BOtYFELT, MOUNT, STROUP & CHAMBERLAIN 
214 Mohawk Buildi~c 
708 S.W. Third Avenue 
Portland, OR 97204 
Telephone: (503) 243-1022 

Of Attorneys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE .DISTRICT OF OREGON 

10 ~ER: SEE a~d )ARREL SEE, 
~ife and husband, 

) 
) 
) 11 

12 
Plaintiffs, ) Civil No. 81-886-LE 

) 
v. ) PLAI!HIFFS I MEM8RAiHiUM 

13 
REMINGTON AR~S COMPANY, INC., 

14 a Delaware corporation, 

) ·· REGARDING EVIDENCE ISSUES 
) 
) 
) 

15 Defer.dar.t. ) 

16 FACTS 

17 This is a projucts liability action tasEd upon s~r~ct 

18 liability in tort. The Qain thrust of pl&intiffs' clai~s is that 

19 defendant's product was defective in its desi~n and t~st this 

20 defect was made all the more hazardous by defendant's failure to 

21 warn. 

22 Plair.tiffs will offer evidence ~t trial Teri ~<:::'2 

23 was seriously. injured by a gunshot wound when a third person, 

24 handling a Remington Model 700 rifle, moved the rifle's safety 

25 from the "safe" position to the "fire" position. Through 

26 production of documents, plaintiffs have received documents (Gun 
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l Examination Reports) which reflect bg instances where owners of 

2 substantially sicilar Remington rifle~ h~ve complainsd to 

3 Remington of an identical product defect. Part I of this 

4 memorandum addresses the admissibility of these 49 reports. 

5 I. Evidence of other similar incidents is admissible t~ 

6 prove defect. 

7 Reiger v. Toby Enterprises, 45 Or App 679, 609 P2d 402 

g (1980), was a products liability action wherein the plair.tiff 

9 contended defendant's meat slicer was unreasonably dangerous. 

10 Defer.de~t offered evidence of the slicer's prior safe use. The 

ll Oregon Court of Appeals held that proof of the frequency or 

12 infrequency of use of a product with or without mishap is 

13 relevant to proving a defective 9esign. Thus, proof of other 

14 occurrences involving rifles substantially similar to the rifle 

15 involved in this case should be admissible to prove that the 

16 design of the accident rifle is defective a~d unreasonably 

17 dangerous. 

18 In Cro~t v. Gulf & ~estern Industries, Inc., 12 Or Ap; 

19 507, 506 P2d 541 (1973), the plaintiff brourht an ac:ion u~der 

20 the Oregon Tort Claims Act to recover for personal injuries 

21 received in a motor vehicle collision at an intersection where 

22 ·the traffic sign2l malfunctioned, showi~g green i~ both 

23 directions. Te~timony of a police officer that, on two prior 

24 occasions, he had seen and reported malfunctions of that 

25 particular light was held to be admissible. The prior 

26 malfunctions were not the same as on the date of the accident. 
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1 On one occasion, the signal was completely out, and on the other 

2 it was locked on green in one direction. The Eir.iilarity of 

3 conditions which made the testimony admissible was that it was 

4 the same signal and that the malfunctions occurred under similar 

5 wet-weather conditions. 

6 The Oregon Court of Appeals is in agreement. with a 

7 m~jority of other jurisdictions in allowing evidence of other 

g similar incidents to prove defect. Vlahovich v. Betts !1achine 

9 Co., 26~ NE2::! 230 (Ill 1970), was an action against a manu-

10 f2ctur~r by a truck ~river seeking recovery for injuries to his 

11 eye which he sustained ~hen a plastic clearance light lens shct-

12 tered as he was attempting to rem6ve it. The court held, 

13 reversing the trial court, that evidence of other instances of 

I~ lens breakages in similar cases was admissible. 

15 In Ginnis v. ~a~es Hote! Corporation, 47C P2d 135 (Nev 

16 1970), plaintiff brought suit against the def€ndant hotel after 

17 being cau;ht and injured in an automatic door en aefendant's 

18 premises. At tri~l, plaintiff offered in evid~~ce 19 repair 

19 crders for the automatic doors at the defendant's hotel. Tta 

20 trial court allowed in evidence only three repair orders relating 

21 to the very door which injured plaintiff. On appeal, the Nev3da 

22 Supreree Cc~rt held th3t upon retrial, when Lhe ca~e ~as trie~ 

23 under a strict liability thecry, the repair orders would be 

24 admissible to prove faulty design. The court went on to state 

25 that whether such repairs were before or after the accident in 

26 question did not affect their admissibility. 
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I Rucker v. Norfolk & W. Rv. Co., 396 NS2d 534 (Ill 1S79), 

2 was an action for ~rongful death and personal injuries La3ed upG~ 

3 st~ict li~bility against the manufacturer and lessor of liqu~fied 

4 g~s tank cars. There, the trial court admitted evidence of ~2 

5 prior accidents involving punctures of tank cars for the purpose 

6 of showing the danger of the design. Only 26 of the accidents 

j involved the same situation as was presented in Pucker (puncture 

8 of the tank-by a coupler). The Illinois Supreme Court held that 

9 whether the puncture was by coupler or by other me~ns was 

10 irrelevEnt. If the trial ·court determined ttat ell ~2 accidents 

11 were sufficiently similar and relevant to the issue of whether 

12 the car was dangerous then it need not be shown that the 

13 accidents occurred in an identiq~l manner. Substantial 

14 similarity is all that is required. 

15 As pointed out in Ginnis, suora, whether the other 

16 similar incidents occurred before or after the accident in 

17 question does not affect the admissibility of the evidence. See, 

18 ~' Inde:)endent. Sch. IJist. No. 1e1 v. Celote>: Corp., 2~4 m,;.:d 

19 264 (Minn 1966) and Uitts v. General Motors Corporation, 58 FRD 

20 450 (E D Pa 1972). 

21 During the recent pretrial conference in this case, t~e 

22 Court indicated that .!:1.i:J'..~~.:._g_:._~:.-~~_;_r:::_:_ (unpublished opinion 

23 dated April 16, · 1982) was in point. Plaintiffs have reviewed the 

24 cit~d case and certainly agree that it is suppc~tive of 

25 plaintiffs' position that the evidence of other similar incidents 

26 is admissible to prove defects. 
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l Defendant has admitted that the accident rifle and the 

2 rifles desc~ibed in the ~9 gun examination reports were all the 

3 same or substantially similar (see, interrogatory answer Nos. 7, 

4 8, 28, 29, 30, 34 and 35, attached). They all involved Remington 

5 Model 700s manufactured between 1972 and 1982. The trigger 

6 mechanism, bolt and safety mechanism design is the same on all 

7 the rifles. Therefore, evidence of other siffiilar incidents 

8 should be admissible to prove the defective design of the 

9 accident rifle. The next four subsections of this memoranduili 

10 address four potential forms that this evidence rnay take: 

11 Depositions. 

12 Eleven depositions were taken of individuals identified 

13 through the gun examination rep~rts produced by defendant. Of 

14 these depositions, nine involve substantialiy identical rifles 

15 and identical functioning of the rifles resulting in the rifle 

16 firing when the sa~ety ~as moved from the "on safe" position to 

17 the "fire" position while the gun handler was .making no contact 

18 i-.'ith the trigger. The depositions can be summarized as :'ollOi\s: 

19 (1) Fred J. Avila - Twice the rifle fired when safety 

20 was pushed froIJ "on safe" position to "fire" position. Nothing 

21 was touching the trigger. 

22 (2) Helmut G. Eentlin - Three times the owner pushec 

23 the safety from the "on safe" positior. to the "fire" position 3.nd 

24 the rifle fired despite the fact that nothing was touching the 

25 trigger. 

26 (3) Gerald Cunningham - Touched safety and rifle fired. 
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,' 
I 

(4) Gabriel A. Hernandez - Moved safety from "safe" to 

2 "fire" and ~~n discharged. Happened on t~ree occasions. 

3 (5) James Heulster - On three occasions, rifle fired 

4 when safe released despite no touching of the trigger. 

5 

6 t irr.es. 

7 

8 

(6) Sidney V. Jackson - Fired when safe released--three 

(7) Ronald Klosowski - Fired when safe released. 

(8) James Sanders - Fired when safe released--six or 

9 seven times. 

10 (9) Tony Varnum - Fired when s2fe released. 

11 

12 Plaintiffs seek to read the above referenced depositions 

13 at the time of trial. For that .purpose, the corresponding gun 

14 examination reports (Trial Exhibits 7, 8, 13, 19, 22, 24, 39, 41 

15 and 42) would establish that the deponents' rifles were, in fact, 

16 s~bstantially similar to the accident rifle and for giving 

17 context to their deposition testimony. 

18 In summary, plaintiffs should be entitled to read the 

19 a~ove referenced depositions to prove, under Reiger v. Tobr, 

20 supra, that the accident rifle was defective in its design. 

21 Gun Examination Reports. 

22 Plaintiff~ are entitled to put into evi~ence the gun 

23 examination reports referenced above and all gun exa~ination 

24 report~ which contain admissions by Remington that there is a 

25 problem with the design of this rifle. This latter group 

26 includes: 
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1 (1) Exhibit 3: "Malfunction appears to have been 

2 caused by excessive oil in trigger mechanism." 

3 

4 

5 

(2) Exhibit 6: "Excessive molycote in action." 

(3) Exhibit 8: "Fails trick test." 

(~) Exhibit 11: "Malfunction possibly caused by 

6 gurnr;ied-up fire control." 

7 (5) Exhibit 12: "Apparent cause of malfunction due to 

g gummed-up fire control." 

9 (6) Exhibit 13: "Sear-safety earn sticks in downwarc 

10 pcsition because of accumulation of dirt and oil." 

11 (7) Exhibit 14: Could not duplicate complaint but 

12 replaced fire control without charge. 

13 ( 8 ) Exhibit 1 6 : "Ex c e.s s iv e o i 1 and fire cont r o 1 co L! l d 

14 cause impaired mechanism function." 

15 (9) Exhibit 29: "The malfunction appears to have been 

16 caused by excessive oil in trigger mechanism." 

17 (10) Exhibit 39: Gun replaced at no ~ha~ge. 

18 

19 Exhibit 1 (Gun Examination Report 599) shculd be 

20 adcitted into evidence for illustrative purposes because it was 

21 used, without objection, during Marshall Hardy's deposition 

22 (which will be read at trial) to explain the func~ion of the EUn 

23 examinalion rep6rts. 

24 Finally, plaintiffs should be permitted to put into 

25 evidence all gun examination reports where the customer complaint 

26 is that the rifle fires when the safe was released and 
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1 (2) Exhibit 15: "Main fault--f8il~ trick test." 

2 ( 3 ) Exhibit Replaced tr i c: c i:· :' :: s s e :n b 1 y at no 

3 c~arge. Defendant suggests that the malfuntion was caused by & 

4 finger on the trigger. The jury should be entitled to balance 

5 this contention versus ~he deposition of lhe gun owner (SanderE). 

6 (~) Exhibit 21: "Sear-safety cam stuck i~ downw&rd 

7 ~osition because of accumulation of dirt and oil." 

8 (5) Exhibit 22: Rust, dampners, condensation could 

g c~~se accidental firing. 

10 (6) Exhibi~ 25: Defendant could not duplicate custc~~r 

11 complaint but stated, "It was discovered . that the trigger 

12 assembly contained an excessive amount of heavy oil. It is 

13 ~ossible that an accumulation of.this nature, coupled with cold 

14 temperatures could, possibly, cause the trigger mechanisn to hang. 

15 up and result in an accidental discharge when the safety is 

16 released." 

17 (7) Exhibit 26: "We can only assu~~ that the cil 

18 accumu:ation, under certain circumstances, ~aused the internai 

19 parts to hang-up and caused the accident~l discharge." 

20 ( 8) Ex hi bit 2 9: 11 the tri;gcr ~ssernbly contained 

21 an excessive amount of heavy oil. It is possible that the oil 

22 ~ccu~ulstion, coupled with the cold te~perature did, i~ fac~, 

23 

24 

25 

26 

Page 

cause the trigger mechanism to hang up, resulting in the 

accidental discharge when the safety was released." 

* * * 

* * * 
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1 Remington's examination indicated that it could not duplicat~ th~ 

2 incide~t. !hese gun ex2min~tion reports should come in because, 

3 as demonstrated by a comparison of the above referenced deposi-

4 tions with their corresponding gun examination reports, Remington 

5 frequently cannot duplicate legitimate customer complaints. The 

6 fact finder should be entitled to consider these claims along 

1 with the others, in determining if the rifle is defective in 

8 design such that it intermittently will fire when the safety is 

9 released. This evidence is admissible under FRCP 8~3(24). Tte 

IO 11 circu:nst2:-itial guarantees of trustworthiness" required by tr.e 

11 rule are provided by the fact that there are nu~erous other 

l2 similar complaints and by the fact that gun owners would not 

13 intentionally make unfounded claims as to the condition of their 

14 rifles, especially where no personal injury nor substantial 

15 proper~y damage is involved. 

16 Correspondence. 

17 Several of Remington's written responses to comp~2ining 

18 customers contain admissions which should be admissible under 

19 FREV 801(d)(2). These admissions are generally found in cor-

20 respondence attached to particular run examination reports 

21 produced by the defendant. The gun examination reports in 

22 ·question should be admitt~d with the correspo~dence containins 

23 admissions if, rcr no other reason, tc put into context each such 

24 admissions. 

25 The admissions referred to are as follows: 

26 (1) Exhibit 14: "Main fault--bad fire control." 
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I I I. Defendant should not be perm: t ted to impeach tlr. 

2 Boudreau by proof of conviction for larceny. 

3 FREV 609(a)(2) limits impeachment to crimes involving 

4 dishonesty or false statements. Certainly, larceny does not 

5 involve a false statement. Defendant will argue that larceny 

,6 involves dishonesty and, at first blush, that argument has a 

7 measure of logical, moral appeal. Under that loEic, however, 

8 impeachment could by by ~ criminal conviction because it could 

9 a~~~ys be argued that commission of any crime involves 

10 dishonesty. A review of the legislative history of the rule (~et 

11 forth in the Federal Rules of Evidence) nakes clear that such a 

12 broad interpretation was not intended. It is clear from the 

13 

14 

15 

16 

legislative history that the phrase "dishonesty or false state-

ment" was intended to mean crimes such as perjury or subornation 

of perjury, false statement, criminal fraud, embezzlement or 

false pretense, or any other offense in the nature of crimen 

17 falsi, the co~mission of which involves some element of deceit, 

18 untruthfulness or falsification bearing on the witness's 

19 propensity to testify truthfully. 

20 Clearly, larceny does not fall within the ambit of the 

21 rule. Defendant should not be entitled to impeach by use of the 

22 above refere~ccd conviction. 

23 

24 

25 

26 

Page 

III. Pos~-accident design change. 

Plaintiffs are entitled to offer evidence of defendant's 

post-accident d~sign change to prove the defective, unreasonably 
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1 dangerous condition of the rifle on the day of the accident. 

2 Van Gordon v. PGE Co., 59 Or App 740, P2d 

3 (1982), makes clear that the issue is an open question in strict 

4 liability cases in this state. If this issue were before the 

5 

6 

7 

8 

9 

Oregon Supreme Court, that court would adopt the rule urged by 

plaintiffs and first recognized in Ault v. International 

Harvest Co., 117 Cal Rptr 812, 528 P2d 1148 (1975). 

That rule, succinctly stated, is that a plaintiff is 

entitled to present evidence of the defendant's post-accident 

10 desi£n change as substantive evidence of the defectiveness of the 

11 product. The evidence in this case will support such a proposi-

12 tion. Defendant's 1982 design change, if in effect in 1976, 

13 would have prevented this accide.nt. 

14 Defendant may contend that FREV 407 bars evidence of 

15 post-accident design changes. However, as is clear from a 

16 careful reading of that rule, it excludes evidence of subsequent 

17 remedial measures only if offered to prove negligence or other 

18 cul?able coDduct. Plaintiffs' claim is based upon strict , 

19 liability in tort. It is not necessary to prove defendant's 

20 

21 

22 

23 

24 

25 

26 

Page 

negligence or other fault. 

This Court should follow Aul~, ~upra, and allow plain-

tiffs to prove the defendant's post-accident design change. 
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JAMES D. HUEGLI 
Schwabe, Williamson, Wyatt, 

:1oore & Roberts 
1200 Standard Plaza 
Portland, OR 97204 

Telephone: (503) 222-9981 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TERI SEE and DARREL SEE, 
~ife and husband, 

Plaintiffs, 

vs. 

RE!HNGTOI~ ARMS COMPANY I INC. I 

a Delaware corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
} 

Defendants. ) 
~~~~~~~~~~~~~~~~~~~~ 

No. Bl-886 

DEfENDl\NT'S 
AHSWERS TO INTERROGP..TORIES 
(FIRST AND SECOND SETS) 

In response to Plaintiff's Interrogatories to Defendant, 

Defe~dant Re~ington Arrns Company, Inc. offers the followi~g: 

INTE~ROGATORY #1: State in detail how, if at all, the trigger 

mechanism of this rifle differs from the trigger mechanism o= t~e 

Remington 600 rifle as· it existed before being recalled. 

ANS'\·;ER: See attached. 

INTERROG!, TORY J! ., • 
r. - • State in detail how the safety mechaniE~ of t~is 

rifle differs from the safety mechanism of the Remington 600 rifle 

as it existed before ~eing recalled. 

ANSWER: Functionally the same, but the shape is different. 

INTERROGATORY ~3: Identify what rifle models defendant has 
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1 manufactured in the last eight years Hhich could be unloade:c 

2 (including removal of a live shell frorr, the c!1amber) 

3 without disengaging the wea?on's safety. 

4 ANSWER: !1/7 8 B and M/7 00. 

5 INTERROGATORY #4: Ide:-itify what rifle models defendant 

6 has manufactured in the last eight years which could not be 

7 unloaded (including removal of a live shell from the chamber) 

8 without disengaging the weapon's safety. 

9 ANSWER: H/788, H/700 and M/600. 

10 I~TERROGATORY #5: Identify all experts you intend to call 

11 as witnesses in the trial of this matter and state the substa~ce 

. 12 of their testimony. 

·' 13 ... : ANSHER: Unknown . 

14 INTERROGATORY #6: If plaintiff's request for admission i3 is 

15 denied, state the number of occasions on which it has been repo!"ted 

16 to you that a Remington Model 700 rifle fired when the safety 

17 was released. 

18 A!~S\·mR: Request for .l\dmission # 3 admitted. 

19 INTERROGil.TORY #7: ;~re the Remington :10~:e1 700 :-iflcs i::spected 

20 by you (and mentioned in the 49 gun exa~ination reports 

21 produced by you) the same or similar to the gun involved in t~is case? 

22 ;._~1S\vER: Yes. 

23 INTERROGARORY #B: If the answer to Interrogatory No. 7 is other 

24 than an unqualified "yes," state the ways in which this rifle 

25 is different from each of those rifles . 
.. 26 ANSWER: Not applicable. 
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INTERROGATORY #9: State, with as much ~ccuracy as possible, 

th~ d~te (or year, if date cannot be determined) of manufacture 

of each of the rifles examined in the 49 gun examination reports 

oroduced by you. 

AHSh''ER: 

3/77 10/68 7/66 7 /76 / 

2/72 5/74 1/72 6/79 
9/76 9/78 2/79 10/72 
5/76 7/76 7/77 6/77 
2/77 9/71 7/68 2/72 

7/77 1/80 11/76 10/80 
12/77 6/80 11/74 7/74 

5/76 4/81 7/78 8/76 

6/76 2/71 10/69 3/75 
4/73 8/77 10/79 8/70 
3/79 7/79 12/74 12/70 
7/77 8/75 11/80 8/73 

INTERROGATORY #10: State, witn·as much accuracy as possible, t~e 

date (or year, if date cannot be determined) of manufacture of this 

rifle. 

ANSWER: December, 1976. 

INTERROGA'I'ORY #11: If plaintiffs' request for admission !~o. 5 

is denied, state, with particularity, in what respects you contend 

the rifle did not meet your manufacturing, desisn and/or perforDance 

specifications on the date of your examjnation. 

ANSWER: As far as we could see without running tests, the gun 

~et all design and performance specifications. 

INTERROGA'I'ORY #12: If plaintiffs' request for admission No. 6 

is denied, state, with particularity, in what respects you conte~d 

the rifle was in a different condition than it was when it left 

your hands. 
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ANSWER: Dirty and not well kept. 

IN'l"ERROGP.TORY i 13: If pla:.nti ff' s request for admission l~o. 7 

is denied, state, with particularity, in what respects you contend 

that it was not reasonably foreseeable. 

ANSWER: We would expect owners of such rifles to take reasonable 

care of the physical and mechanical portions of these rifle. 

INTERROGATORY #14: What do you contend caused this rifle to 

fire at the time of, and on the date of, Mrs. See's injury? 

ANSWER: The trigger was pulled. 

INTER..':i.OGATORY #15: State whether or not it is true that the side 

portion of the trigger mechanism on this rifle (and other ReMington 

700 rifles) is open such that dirt, debris and other foreign 

material could enter the trigg~t mechanism • 

ANShfER: Yes, however, we are not certain as to how much dirt, 

debris or foreign material could enter the trigser mechanism -­

it would depend on the care of the rifle. 

Il~TERROGATORY #16: If the answer to Interros-atory Ho. 15 is "yes," 

or is qualified in any way, explain why the trigger rnechanisn is 

designed in that manner and state whether or not it could have bee~ 

designed in such a manner that such contamination could be reduced 

or eliminated. 

ANSKER: To examine the sear -- trigger engage~ent. The nec~a~is~ is 

designed for movement and could be redesigned in several ways, all 

of which are unknown at this time. 

n;TERHOGATORY #17: On the date of manufacture of this rifle, 

how many reports had defendant received of other Remington 700 rifles 

4 - A:JSWERS TO INTERRAGOTORlES 
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1 discharging when the safety was disengaged? 

2 AKSWER: Unknown. Records that far back are no longer available 

3 due to compliance with conpany record retention schedules. 

4 INTERROGATORY #18: Since the date of manufacture of this rifle, has 

5 the defendant changed the design of the trigger mechanism or the 

6 safety mechanism (or both) in any way on its ~erningtorr Model 700 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

y 26 

Page 

rifle? If so, state with particularity what changes have been I:1ace 

and the reason or reasons for each such change. 

.hNSHER: Yes. Bolt lock .feature has been removed. :1arketing 

Department determined that bolt lock was no longer a feature that 

many consumers desired. 

(Interrogatories No. 19, 20 and 21 deleted) 

IN7ERROG11TORY # 2 2: Is it true "that you changed the design of 

your Remington Model 788 from a safety which had to be disengaged 

to unload the gun to a safety which did not have to be disengaged 

to unload the gun? 

ANSIV"ER: No. (Changed bolt lock). We removed the bolt lock and 

on~ of the consequences is that you can raise the bolt without 

mo~ing the safety. 

INTERROGATORY # 2 3: If the answer to Interrogatory No. 22 is "yes," 

state your reaso~s for making such a change. 

Consumer desira for a bolt lock has be~n questioned. 

bolt lock was removed in 1974 on one bolt action model (Model 788) 

to test consumer impact. 

INTERROGATORY #24: If the answer to Interrogatory No. 22 is "no," 

state whether or not you ever made such a change 
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! on any rif~~~ identify that rifle, 

2 state ~-e----su~h change was rnaa~:. . ~--

and 

3 bNSl~ER: M/78 B, M/700. 

~ In answer to Plaintiffs' Second Set of Interrogatories 

5 to Defendant, Defendant Remington Arms offers the following: 

6 INTERROGATORY #25: List all parts in the bolt and :iring mechanism 

7 for the Model 700 that are or were interchangeable with the parts 

8 in the bolt and firing mechanism for the Model 600. 

9 ANSt~R: See attached drawings. 

10 INTERROGATORY #26: List all parts in the safety rnechanisn on the 

11 :·lodel 700 which are or were interchangeable with the ?arts in 

12 the safety mechanism on the Model 600. 

13 ANS\·IBR: See answer to # 2 5 abov·e. 

14 INTERROGATORY #27: List u.11 types of r1odel 700's defendant 

15 manufactured during the time period from 1976 through 1981 (such 

16 as ADL, BDL or VAR). 

17 A~~S\\'LR: ADL, BDL, V.1\.R, CLASSIC, C Grade, D Grade ancl f Grade. 

18 INTERROGATORY #28: For each of the Model 700 types listed in 

19 the response ~o Interrogatory No. 27 state, with particularity, 

20 in what way the particular model type varied from the other model 

21 types. 

22 ANSHER: The bolt 2nd firing mechanisms and saf2ty r:iechanis::-:1s a.!'.'e 

23 the same. 

24 INTERROGATORY ~29: For each of the Model 700 types listed in the 

25 response to Interrogatory No. 27 state whether or not there were 

25 any differences whatsoever in the trigger mechanism between each 
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such model type identified. 

ANSWER: No dif ferencP.. 

INTERROGATORY #30: For each of the Model 700 types listed in the 

response to Interrogatory No. 27 state whether or not there were 

any differences whatsoever in the safety mechanism between each 

such model type identified. 

ANSWER: No difference. 

INTERROGATORY #31: Describe each of the trigger mechanism differences 

referenced in your respon~e to Interrogatory No. 29 describing, 

with particularity, each such difference. 

A:JS\'IBR: Not applicable. 

INTERROGATORY #32: Describe each of the safety mechanism differences 

referenced in your response to Interrogatory No. 30 describing 

with particularity, each such difference. 

ANSWER: Not applicable. 

INTERROGATORY #33. State whether the drawings of the Model 600 

previously pro~ided by defendant to plaintiffs depict the Model 600 

design as it existed before, or after, its major recall. 

ANSh'ER: Before its m~jor recall. 

INTERROGATORY #34: For each of the 49 Gun Examination Reports 

previously produced by defendant, indicate ~hich reports relate 

to rifles that are substantially the saDe in design and manufacture 

as this rifle. 

ANSWER: All 49 are the same design and manufacture. 
3> 

INTERROGATORY ~·: For each of the 49 Gun Examinatio::i Reports 

previously reported by defendant which relate to rifles which are 
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1 not substantially the same as this rifle, indicate with 

2 particularity, how each such rifle differed from this rifle. 

3 ANSWER: Not applicable. 

4 INTERROGATORY #36: Based upon your examination of this rifle, 

5 indicate what the date of manufacture of this ri:le is, with 

6 as much specificity as possible. 

7 ANSh7ER: Previously answered. p,/1~. 
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James D. Huegli 
SCHWABE, WILLIA11SON, WYATT, 

MOORE & ROBERTS 
1200 Standard Plaza 
1100 S~7 Sixth Avenue 
Portland, OR 97204 
?elephone: 222-9981 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TERI SEE and DARREL SEE, 
wife and husband, 

Plaintiffs, 

vs. 

RE11INGTON A1U1S COI1PANY, INC. , 
a Delaware corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) 
~~~~~~~~~~~~~~~~~~~ 

Civil No. 81-886-LE 

RESPONSE TO PLAINTIFF'S 
?IBMORANDUM REGARDING 
EVIDENCE ISSUES 

Plaintiff's argument regarding other events and 

plaintiff's citation of cases is misleading. 

Reiger v. Toby Enterprises, 45 Or.Anp. 679, does 

not stand for the proposition that the frequency or infrequency 

of mishaps of other products {not the trial product) is 

relevant in proving a defective design. The Couft in Toby 

was addressing only the lack of similar accidents of 

this oarticular slicer as to whether or not that oarticular 

slicer was dangerously defective. 

In Croft v. Gulf & Western Industries, Inc., 

12 Or.App. 507, the same issue was raised -- whether that 

l - RESPONSE TO PLAINTIFF'S MEMORANDUM REGARDING EVIDENCE ISSUES 
SCHWABE, WILLIAMSON, WY.t.11, MOORE & ROBERTS 

"1to•ne-y• or low 
1200 Stondord Ploz:o 

Po"lcnd, Or~on 972~ 
Telephone 222-91181 
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1 particular light had malfunctioned in the past. 

2 The Oregon courts have not made the broad 

3 sweeping stater.lent that plaintiff would ask this court to 

4 
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believe. 

In Ginnis v. Manes Hotel Corporation, 470 P.2d 135, 

the court limited the repair orders to the very door which 

injured the plaintiff. On appeal, the Nevada Supreme 

Court did not say that evidence of 19 repair orders of 

other automatic doors was adrnissible. It only addressed itself 

to the repair orders of the particular door in question. 

In Meyer v. G.M. Corp., which we have also reviewed, 

the issue of similar accidents was admissible for rebuttal 

only. In that case, G.M. took the position that it was 

impossible for the roof of the car to collapse under those 

circumstances. 7he court on appeal indicated that other 

accidents were admissible as rebuttal only and not to 

prove the plaintiff's case in chief. 

Depositions. 

The depositions are going to be offered to prove 

that Mr. Boudreau's gun was dangerously defective. A distinction 

must be dravm bet\1een the design defect and a manufacturing 

defect. The fact that these other individuals nay have had 

comolaints of a similar occurrence could be the result of 

numerous things. However, this is not a manufacturing 

defect case. It is a design defect case. 

We also point out Mr. Chamberlain's cormnents at 

2 - RESPOHSE TO PLAIHTIFF'S MEMORANDUM 
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his Memorandum, page 6, line 18: 

"In summary, plaintiffs should be 
entitled to read the above referenced 
depositions to prove, under Reiger v. Toby, 
supra, that the accident rifle was defective 
in its design." 

The nisinterpretation of this case shows the 

court that we are not talking about prior accidents 

with the sane rifle. In Reiger v. Toby it was the sane 

meat slicer. The error of plaintiff's argument is outlined 

9 in his O\·m Memorandum •. 

10 Gun Exa~ination Reports. 

11 Mr. Chamberlain would lead the court to believe 

12 that each gun examination report is identical. However, 

13 as we have argued and must emphasize to the. court, the 

14 gun exanination reports will be put into evidence by 

15 Mr. Chamberlain to show in fact that Mr. Boudreau's gun 

16 was defective. In reviewing those exhibits, we would point 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

out to the court that these gun examination reports show 

on their face that the guns were misused, abused, modified, 

and were not in the same condition as when they left the 

hands of the manufacturer: 

1. Exhibit #3: In this case the trigger mechanism 

had been adjusted outside the Remington specifications as 

evidenced by black lacquer on the adjusting screws. 

2. Exhibit #6 simply states that there was 

excessive molycote in the action. It does not show the gun 

was defective in any way. It does not show that the gun was 
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dangerously defective in any fashion. 

3. Exhibit #B once again shows that the trigger 

adjusting screw seals were broken and adjusted outside 

factory specifications. 

4. Exhibit #11 only shows that the malfunction 

could possibly be caused by a gununed up fire control./ Once 

again, we do not know what was inside the fire control 

or what was "gumming it up." There is no evidence that 

it's substantially similar to Hr. Boudreau's gun. 

5. The sane argument is true for Exhibit #12. 

6. Exhibit #13 shows that Remington found 

the sear-safety cam stuck in a downward position because of 

an accur:mlation of dirt and oil. Once again, we do not know 

how much dirt and oil and why the dirt and oil was inside 

the rifle. The jury's going to have to speculate. Once 

again, the rifle was not in the sar.1e condition as when it 

left the factory. 

7. In Exhibit #14 Remington replaced the fire 

control at no charge. By simply doing so, this is not an 

admission of liability but it will be argued by I-lr. Char.tberlain 

that it was an admission that the fire control was defective. 

8. Exhibit #16 bears the same arguments as above. 

Once again, we do not know what's in the fire control of 

this rifle and there is no evidence beyond speculation by 

t~e jury as to what's causing the fire control to be gUr.lr:led 

up. Once again, the fire control is not in the same condition 
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as when it left the factory. 

9. Exhibit #29 once again shows that the trigger 

has been adjusted outside Remington's factory specifications. 

Please note that Exhibit 29 is the same as Exhibit 3. 

10. Exhibit #39 shows that the sear engagement 

was adjusted outside of Remington's specifications. The 

gun was reolaced at no charge. By simply doing so, Remington 

has not admitted any liability. However, it will be argued 

that v;rhen Remington provides this service to an owner, they 

are admitting that there was something wrong with their 

rifle, which they have not done. 

Exhibit 1 may have been admitted without objection 

in the discovery deposition, but it must.be noted that these 

depositions reserved all objections until the time of trial. 

Exhibit 1 is merely a complaint. The same objections must 

be raised to Exhibit 1 as the other exhibits and as raised 

in our trial brief. 

Mr. Chamberlain would also have the court admit· 

exhibits of other problems with other rifles in an attempt 

to show a defect in Mr. Boudreau's rifle. We would offer 

the following conrnents in relationship to those exhibits: 

1. Exhibit 14 apparently had a bad fire control. 

This might have been a manufacturing defect. This has nothing 

to do with Mr. Boudreau's rifle. 

2. Exhibit 15 shows that this rifle apparently 

"failed the trick test." Once again, this might be a manufacturing 
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1 defect, but it will be argued that it is proof that f.1r. 

2 Boudreau's rifle was defective. Are we now arguing a 

3 Manufacturing defect case? 

4 3. In Exhibit 19 Remington replaced the trigger 

5 assembly as a gesture of custoraer good faith and good will. 

6 Our manufacturer is now faced with this being an adl".lission 

7 from sol!\e type of fault? It certainly will be argued. 

8 4. Exhibit 22 reflects internal rust on this 

9 rifle. There is no evidence of rust, dampness or condensation 

10 in the Boudreau rifle. Once again, we're trying another 

11 lawsuit. 

12 All of the gun examination reports address the 

13 same issue. Every rifle was different. The internal 

14 lubrication of the rifles is not available for the jury 

15 to determine. There is no evidence that any of these 

16 rifles were soaked in diesel fuel. Please note Mr. 
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Boudreau seemed to feel that this was a good idea. 

The prejudicial effect of this type of evidence 

which will confuse and mislead the jury far outweighs 

its probative value. There is no reason why the plaintiff 

cannot try his lawsuit in a direct fashion. If Renington's 

witnesses on the witness stand state that it is impossible 

for a rifle to discharge accidentally in this fashion, then 

it may very well be appropriate for these gun examination 

reports to come in as rebuttal evidence. However, that door 

has not been opened for rebuttal. Please note in Meyer and 
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1 Reiger the court limited this type of evidence to that 

2 of rebuttal. 

3 NYATT, 
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5 By: 
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CERTIFICATE - TRUE COPY 

I hereby certify that the foregoing copy of ......................................................................................................................... . 
.................................................................................. is a complete and exact copy of the original. 

Dated ...............................................•.................. , 19 ....... .. 

Attorney(•) for ............................................................................. . 

ACCEPTANCE OF SERVICE 

Due service of the within ........................................................................................................................ is hereby accepted 
on ................................................................ , 19 ........ , by receiving a true copy thereof. 

Attorney(s) for ............................................................................. ,, 

CERTIFICATES OF SERVICE 

Persona} certify that on .............. ~-~~.:.~~:.~---~-~----............. , 19.~.~--, I served the within ..... B~_§P9.~.~-~ ... t.Q .................. . 
...................... Pl~i.n.ti.J.t.~ .. $. ... H~_ffi9.~-~-n_gg~ .............. on ·······---~~.t.~;: ... ~.h-~.1:?.~E-~~:t.!1: ............................................... . 

:~o;."::c::.,:;':~;:i·;~:~~;;~~!;~-;;~~~;;;k~,:~~:- · ;;;;;rw5t_:····-····-······-· :··· ___ :::: 
~:(•)for '~~f-~f;_~cl<>r>~. . ... 

At Office 
I certify that on ................................................................ , 19 ........ , I served the within ....................................................... . 

.............................................................. ----·····-···························on ......................................................................................................... . 

........................................ attorney of record for ................................................................................................................................ , 
by leaving a true copy thereof at said attorney's office with his/her cierk· therein, or with a person apparently in 
charAe thereof, at .................................................................................................................................................................. , Ore ton. 

Attorney(s) for ............................................................................. . 

Malllng 
I hereby certify that I served the foregoing ......................................................................................................................... . 

.................................................... on ....................................................................................................................................................... , 

attorney(s) of record for ..................................................................................................................................................................... . 
on ............................................... , ...................... , 19 ........ , by mailing to said attorney(s) a true copy thereof, certified by me 
as such, contained in a sealed envelope, with postage paid, addressed to said attorney(s) at said attorney(s) last 
known address, to-wit: ......................................................................................................................................................................... . 

and deposited in the post office at ........................................................................ , Oregon, on said day. 
Dated .................................................................. , 19 ........ . 

SCHWABE, WILLIAMSON, WYATT, 
MOORE & ROBERTS 

BACKING SHEET 

ATIOlNEYS AT LAW 
1200 Standard Pla1a 

Por11ond, Qrevon 9721).4 
Telephon. 222·9961 

Attorney(s) for ............................................................................. . 
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Jr..MES D. P.UEGLI 
W.A. J:C:RRY NORTH 
scHit.;..::::::, w :L LL r.z.:.r.::soN, \·:y_.;:r:r, 

MOO?..E & ROBERTS 
1200 Standard Plaza 
1100 S.W. Sixth Avenue 
Portland, Oregon 97204 
Telephone: (503) 2:2-9981 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

T:::RI s-- & MM 
~ ...... 

husband, 

REMINGTON 
a Delaware 

DISTRICT OF OR~GON 

Df-.RREL c:~- wi :fe and ~ M --J.,J, 

Plaintiffs, 

v. 

ARMS COMPANY, INC. I 

corporation, 

Defendant. 

) 
) 
) Civi! No. 81-886 L~ 
) 
} D:::FE!\TD.:.N'.I'' S MCTI ON FOR 
) P l-'.R. '!' r.;:. Sl1·2•L=-.K.::" JUDG!·:E:~T 
) ( A.l-ID REQUEST FOR ORAL 
) ARGUNE~T) 
) 
) 
) 

16 Pursuant to Rule 56 of the Federal Rules of Civil 

17 Procedure, de:fe~dant moves for partial sumnary judg~en~ agair.s~ 

18 plaintiffs' contentions of fact e, f, g(l) through g(3), g(8) 

19 through g(l2), g(l4}, g(lS) and h contained in the pre~rial order. 

20 Defendant asserts that there is no ffiaterial issue of 

21 fact with regard to each of the above-listed contentic~s, and that 

22 t"he defendant is entit!ed to judgment agai:::st each o! -:1-:ese con'te:::.-

23 tions as a matter of law. Defendant will rely on ~ts rnernorand~m 

24 

25 

26 
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SCHW.!:.:SE, WILLIP.J\:SON, \\.YJ..:'T, 
MOORE & ROBERTS 

By: /s/ W. A. Jerry North 
W.A. JERRY NOR:~ . 
O~ Attorneys ~er De~endant 
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1 CERT:FIC~TE OF SERVICE 

2 

3 : hereby certify that on Febr~ary 15, 1983, I served 

4 the within DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT (AND 

5 REQUEST FOR ORAL ARGUMENT) on: 

6 ?E':'E?. R. CHJ.:.!'-13~~L.?i.!N 
229 Mo;-1awk Builcing 

7 222 Si\ :'~orr.:'.son Street 
Portland, OR 97204 

8 
A~~orney for ?laintif fs 

10 ~: :eavi~g a t=~e copy t~ereo~ at sai~ at~c=~ey's cf:ice with 
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13 

14 

15 

16 
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C. pe.r-S0::1 J..:: 

a::iove address. 

DATED this 15th cay of February, 1983. 

/s/ W. ~. Jerry North 
\\'. A. JE::IBY NOR'.Ii:I 
Of A.:tor:!e~·s ::·:: :ef e::dant 

s~w,.~:. wa~ ... \'.SON, \',"!'"~~. N.::>O~E & •OHRTS 
-"-,0""'.•V1 ::>~ t!I'* • """"''"' <·.----·- ID _.,..,,.. 

thereof, 
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JAMES D. HUEGLI 
W.A. JERRY NORTH 
SCHWABE, WILLIAMSON, WYATT, 

MOORE & ROBERTS 
1200 Standard Plaza 
1100 S.W. Sixth Avenue 
Portland, Oregon 97204 
Telephone: (503) 222-9981 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

T~RI SEE & DP.RREL SEE I wife and 
husband, 

Plaintiffs, 

v. 

REMINGTON ARMS COMPANY, INC. I 

a Delaware corporation, 

Defendant. 

) 

) 
) 
). 
) 
) 
) 
) 
) 
) 

I. 

Civil No. 81-886 LE 

DEFENDANT'S MEMORANDUM IN 
SUPPORT OF ITS MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

17 BACKGROUND 

18 Plaintiffs' products liability action against the 

19 defendant gun manufacturer is based solely on the theory of strict 

20 liability in tort. Plaintiffs seek to recover damages for 

21 personal injury to Mrs. See and for·loss of consortium to Mr. See. 

22 The injury to Mrs. See occurred on October 27, 1979, 

23 when she was accidently shot through both legs by Stephen 

24 Boudreau. Mr. Boudreau was attempting to unload a gun in the 

25 living room of his house at the time the accident occurred. 

26 

Pagel - DEFENDANT'S· MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
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1 Mr. and Mrs. Boudreau, Mr. and ~rs. See (the 

2 plaintiffs), and Mr. McDermott had been deer hunting all day on 

3 October 27, 1979. They had left the Boudreaus' house about 

4 3:00 a.m. that morning and returned there about 5:00 p.m. that 

5 evening. Mr. Boudreau carried his three guns into the house, even 

6 though he knew all three guns were still loaded (Mr. Boudreau's 

1 Depa. 28). He first attempted to unload the model 700 Remington 

8 rifle (hereafter called "the gun") by opening the bolt. One of 

9 the functions of the safety mechanism on this gun is to lock the 

10 bolt. Therefore, since the safety was on, he was unable to open 

11 the bolt. Next, he pushed the safety forward to the "fire" 

12 position to release the bolt. At that time, the gun fired. He 

13 does not know whether or not his finger was on the trigger at the 

14 time the gun fired (Mr. Boudreau's Depo. 32, 56, 57). Only a 

15 small effort was required to pull the trigger on this gun since it 

16 had a light trigger pull (Mr. Boudreau's Depo. 39). 

17 I I. 

18 ARGUMENT 

19 A. Introduction: 

20 In the pretrial order, plaintiffs have alleged various 

21 contentions of fact in which plaintiffs attempt to allege that at 

22 the time of this accident the gun was in a defective condition, 

23 unreasonably dangerous to the plaintiffs. These various 

24 contentions of fact allege that the gun was dangerously defective, 

25 both as a result of the defendant's misdesign of the gun and the 

26 defendant's failure to warn the user of certain defects. 

Page 2 - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
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l B. 

2 

Misdesign 

1. Contention g(l). 

3 In their contention of fact g(l), plaintiffs allege that 

4 the gun was dangerously defective in that the. design of the gun 

5 prevented it from being unloaded with the safety in the "on safe" 

6 position. 

7 Oregon products liability law requires that any claim 

8 based on the theory of strict liability in tort must pass muster 

9 under Comments a through m of Restatement (Second) of Torts 

10 § 402A. ORS 30.920(3). Under Oregon law, in order for a product 

11 to be dangerously defective, it must be "* * * in a condition not 

12 contemplated by the ultimate consumer [or actual user] which will 

· 13 be unreasonably dangerous to him". (Comment g to§ 402A). In 

14 order for a product to be unreasonably dangerous, it must be 

15 11 * * * dangerous to an extent beyond that which would be 

16 contemplated by the ordinary consumer who purchases it, with the 

17 ordinary knowledge common to the community as to its 

18 characteristics". (Comment i to§ 402A). 

19 Plaintiffs' claim under Contention g(l) does not pass 

20 muster under the requirements of comments g and i. Mr. Stephen 

21 Boudreau, the "ultimate consumer" or "actual user" of this gun, 

22 was well aware of the fact that one of the functions of the safety 

23 mechanism on this gun was to serve as a bolt lock. He was also 

24 well aware that the gun could not be unloaded with the safety in 

25 the "on safe" position. Furthermore, he was well aware that, if 

26 someone touches the trigger while the gun is loaded and the safety 
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1 is in the "fire" position, the gun will fire (Mr. Boudreau's 

2 Depo. 29-32). 

3 Therefore, the fact that the gun was designed so that 

4 the safety operated as a bolt lock and that the bolt could not be 

5 opened to unload the gun without placing the safety in the "fire" 

6 position did not result in the gun being dangerously defective. 

1 Since this allegation of rnisdesign by the plaintiffs did not 

8 result in the gun being "in a condition not contemplated by the 

9 ultimate consumer", defendant is entitled to summary judgment 

10 against this contention. Defendant will rely on ORS 30.920, 

11 Restatement (Second) of Torts § 402A comment g, Askew v. 

12 Howard-Cooper Corp., 263 Or. 184, 502 P.2d 210 (1972), and Bemis 

13 Co., Inc. v. Rubush, Ind. I 427 N.E.2d 1058 (1981). 

14 2. Contention g(2). 

15 In their contention of fact g(2), plaintiffs allege that 

16 the gun was dangerously defective in that the design of the gun 

17 did not include a "trigger lock". However, as Mr. Boudreau (the 

18 owner of the gun) testified, this gun did have a mechanical 

19 trigger stop which was a solid stop and prevented significant 

20 trigger movement when the safety was in the "on safe" position 

21 (Mr. Boudreau's Depo. 40). There is no evidence to the contrary. 

22 Again, the "ultimate consumer" was aware of the condition of the 

23 gun in this regard. Therefore, since the gun was not in a 

24 condition not contemplated by the "ultimate consumer", it cannot 

25 be dangerously defective (comment g to§ 402A). 

26 

Page4 - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY Jl!DGMENTSCHWAEE, WILLIAMSON, WYATT, MOORE & R06ERTS 

Attornt!V' at Low 
I 20C Sicndc'd Plcza 

Portland, OrPQon 972°'4 
Teltpho"e n2-9981 

s 0186 



1 3. 3 • 

2 eir contention of fact g(3), plaintiffs allege that 
',........_ 

3 

4 

the defendant misdesigned the gun in that the safety mechanism, 

when placed in the "on safe" position, does not immobilize the 

5 firing pin. 

6 Plaintiffs do ege that this rnisdesign caused the 

7 accident. In fact, plaintiffs a 

8 when the safety was positioned in 

that the accident occurred 

Therefore, 

9 what features may or may not have been I eluded in the design of 

10 the safety rnechani sm while in the "on safe tt'-.,posi ti on are not 

"' 11 relevant to this action. 

12 c. Failure to Warn - Contentions g(S) through g(12) and g(14). 

13 In these contentions of fact, plaintiffs attempt to 

14 allege that the gun was dangerously defective as the result of the 

15 defendant's failure to warn the ultimate consumer (Mr. Boudreau) 

16 of certain dangerous conditions of the gun. 

17 Under Oregon law, a product cannot be.defective if it is 

18 safe for normal handlin~ and use (Comment h to§ 402A). Where 

19 directions for use and warnings are given by the seller, then the 

20 seller is entitled to assume that such directions and warnings 

21 will be read and heeded (Comment j to § 402A). Here, Mr. Boudreau 

22 admits that he discarded the directions and warnings without 

23 reading them (Mr. Boudreau's Depo. 19, 85). 

24 In the recent case of Kyser Indus. Corp. v. Frazier, 

25 Colo. , 642 P.2d 908 (1982), the Colorado Supreme Court 

26 reversed a jury verdict for the plaintiff and held as a matter of 

PageS - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT~'"HY.A!E, WILLIAMSON. WYAlT, MOORE & ROBERTS 

Attorneys ot low 
120: Standard Plaza 

0,.., .... 1,.., .. " n,. .. ..,....,,, 07?(1..A 

s 0187 



.. 

1 law that the defendant manufacturer had no. duty to warn as alleged 

2 by the plaintiff. The court carefully analyzed the interaction of 

3 the various comments to § 402A in an action based on an alleged 

4 breach of a duty to warn. The court concluded that the product 

5 was not in a defective condition because of lack of warning, as a 

6 matter of law. Likewise, in the instant case, plaintiff has no 

7 evidence of a failure to warn as a cause of the accident. Rather, 

B plaintiffs have simply alleged as speculation various failures to 

9 warn which they have not tied in to any allegation of defect which 

10 caused the accident. Defendant is entitled to partial summary 

11 

12 
judgment. ~ 
D. Inferred Defect - Contention g{lS). \ 

In this contention of fact, pl n s ·attempt to allege 13 

14 an "inferred defect." However, Oregon has not adopted the Cali-

15 fornia position that the plaintiff may infer a defect simply from 

16 the fact that an accident occurred in which the plaintiff was 

17 injured by the product. In Wilson v. Piper Aircraft Corporation, 

18 282 Or. 411, 579 P.2d 1287 (1978), the Oregon Supreme Court 

19 rejected the California position enunciated in Barker v. Lull 

20 Engineering Co., Inc., 20 Cal. 3d 413, 143 Cal. Rptr. 205, 573 

21 P.2d 1443 (1978). 

22 In Weems v. CBS Imports, 46 Or. App. 539, 612 P.2d 323 

23 (1980), rev den, 389 Or. 659, the court reversed a jury verdict 

24 for the plaintiff where the trial court submitted to the jury the 

25 issue of an "inferred defect." In that case, as in the instant 

26 case, the plaintiff contended that the product was defective due 
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1 to misdesign. In that case, as in the instant case, plaintiff 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

made no contention that there was a defect which the pla1ntiff was 

unable to identify. Defendant is entitled to partial summary 

judgment. Q, 
E. Sarne Condition:\~~~:~~d and Foreseeable Use - Contention h 

and e. 

In these contentions of fact, plaintiffs allege that the 

gun was in substantially the same condition at the time of the 

accident as it was when it.left the hands of the defendant 

manufacturer, and that it was being used and handled in a 

foreseeable and intended manner. · 

The only evidence as to the condition of the gun at the 

13 time of the accident is to that it was essentially worn out and in 

14 very poor condition (Mr. Boudreau's Depo. 87, Mr. John Stekl's 

15 Depa. 11, 16). The gun clearly was not serviced or maintained in 

16 accordance with the instructions from the manufacturer. Likewise, 

17 the attempt to unload the gun inside the house -while pointed at 

18 Mrs. See with the owner's finger possibly on the trigger was not a 

19 

20 

21 

foreseeable and intended use "/t-~ 
I r~! }­

F. Notice - Contention f. ~ ~~ · . 

In this contention ·C>~t, plaintiffs allege that the 

22 defendant had notice of similar accidents prior to the manufacture 

23 and sale of this gun. 

24 Notice is not an issue in a strict liability in tort 

25 action. Phillips v. Kimwood Machine Co., 269 Or. 485, 525 P.2d 

26 1033 (1974). 
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1 III. 

2 .CONCLUSION 

3 For these reasons, defendant's motion for partial 

4 summary judgment should be granted. 

5 SCHWABE, WILLIAMSON, WYATT, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MOORE &. RO:SERTS 

By: /s/ W. A. Jerry North 

W.A. JERRY NORTH 
Of Atto~neys for Defendants 
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1 

2 

3 

. •. 

CERTIFICATE OF SERVICE 

I hereby certify that on February 15, 1983, I served 

4 the within MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY 

5 

6 

7 

8 

JUDGMENT on: 

PETER R. CHAMBERLAIN 
229 Mohawk Building 
222 SW Morrison Street 
Portland, OR 97204 

Attorney for Plaintiffs 
9 

10 by leaving a true copy thereof at said attorney's office with 

11 his clerk therein, or with a person apparently in charge thereof, 

12 at the above address. 

13 DATED this 15th day of February, 1983. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

/s/ w. A. Jerry North 
W. A. JERRY NORTH 
Of Attorneys for Defendant 

SCHWABE, WILLIAMSON. WYATT. MOORE &. ROBERTS 
Anorney5 at Low 
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I 

2 

3 

4 

5 

I 

Peter R. Chamtlerlain 
BODYFELT, MOUNT, STROUP & CHAMBERLAIN 
214 Mohawk Building 
708 S.W. Third Avenue 
Portland, OR 97204 
Telephone: (503) 243-1022 

Of Attorneys for Plaintiffs 

James D. Huegli 
6 SCHWABE, WILLIAtjSON, WYATT, 

MOORE & ROBERTS 
7 1200 Standard Plaza 

Portland, OR 97204 
8 Telephone: (503) 222-9981 

9 Of Attorneys for Defendant 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ORGON 

TERI SEE and DARREL SEE, 
wife and husband, 

Plaintiffs, 

v. 

REMINGTON ARMS COMPANY, INC., 
a Delaware corporation, 

Defendant. 

) 
) 
) 
) Civil No. 81-886 
) 
) PRETRIAL ORDER 
) 
) 
) 
) 
) 

The following proposed Pretrial Order is lodged with the 

20 Court pursuant to L. R. 235-2. 

21 1. Nature of Action. 

22 This is a civil action for personal injury and loss ·Of 

23 consortium based upon strict liability in tort. A jury was 

24 timely requested. This case will be tried before a jury. 

25 2. Subject Matter Jurisdiction. 

26 Jurisdiction of this Court is based upon diversity of 
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1 citizenship and an amount in controversy in excess of $10,000, 

2 exclusive of interest and costs. 28 USC 1332 (1976). 

3 3. Agreed Facts as to Whicb_Relevance is Not Disputed. 

4 The following facts have been agreed upon by the parties 

S and require no proof: 

6 a. Plaintiffs are individuals who, at all material 

7 times, resided within and were citizens of the state of Oregon. 

8 b. Defendant is a Delaware corporation and is a citizen 

9 of that state. 

10 c. The amount in controversy, exclusive of costs, 

11 exceeds $10,000. 

12 d. Defendant is in the business of designing, 

13 manufacturing and selling firearms, including a rifle known as 

14 the Remington Model 700. Defendant designed, manufactured and 

15 sold the Remington Model 700 that is involved in this action and 

16 that is marked as plaintiffs' Exhibit 2 (hereinafter referred to 

17 as "this rifle"). 

18 e. This rifle is a Remington Model 700 BDL Varmint 

19 Special, Serial No. A6391951, and was manufactured by defendant 

20 in December , 19 7 6 . 

21 f. This rifle, as designed, manufactured and sold by 

22 defendant, had a two-position, manually operated safety. 

23 g. As a result of the injuries sustained when this 

24 rifle discharged, plaintiff Teri See incurred necessary medical 

25 expenses, including the charges of doctors and a hospital, in the 

26 reasonable sum of $11,789. 
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l h. From the date of her accident through March 17, 

2 1980, plaintiff Teri See lost wages from part-time wor-k totaling 

3 $1,187.24. 

4 i. Plaintiff Darrel See is and at all material times 

5 has been, the husband of plaintiff Teri See. 

6 4. Agreed Facts as to Which R@leyance is Disputed. 

7 Teri See and Darrel See, on the one hand, and Stephen 

8 Boudreau and Starr Boudreau, on the other hand, entered into a 

9 COVENANT NOT TO SUE, on o~ about April 8, 1980. A copy of the 

10 COVENANT NOT TO SUE will be marked as an exhibit in the trial of 

11 this case. The relevance of said exhibit, and the relevance of 

12 the facts recited therein, is disputed. 

13 5. Facts Not to be Controverted. 

14 The following facts, although not admitted, will not be 

15 controverted at trial by any evidence, but each party reserves 

16 objections as to relevance. 

17 

18 

19 

6. CQntentions of Fact. 

PLAINTIFFS 

a. The design of the bolt and firing mechanism and 

20 safety mechanism on this rifle is the same as the design on all 

21 Remington Model 700 rifles, regardless of caliber, including all 

22 ADL models, BDL models and Varmints manufactured between January, 

23 19 71 and January , 1 9 8 2 . 

24 b. This rifle, as designed, manufactured and sold by 

25 defendant, could not be unloaded without moving the safety from 

26 the "on safe" position to the "fire" position. 
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1 c. The trigger on this rifle, as designed, manufactured 

2 and sold by defendant, was capable of being moved when the safety 

3 was engaged. 

4 d. The trigger mechanism on this rifle, as designed, 

5 manufactured and sold by defendant, was designed such that it 

6 could become contaminated by dirt and debris. 

7 e. At the time it caused plaintiff Teri See's injuries, 

8 this rifle was being used and handled in a reasonably foreseeable 

13 

14 

15 

16 

nd intended manner. 

f. - w - I • • - --··--·-------.--------·-

••••-•• ..... --••· .. -···-------.--·...--••--• .. .ea•-••••-•-.••-=-=-=-ar.,._.. ___ ~,., ...... . 

..... ·-···-~ ..... -·----···---·-····--·--··---· .. -----..................... . . 

................. .-•• ·=---•=-a.,-

g. At the time the Remington Model 700 rifle that 

17 caused injury to plaintiff Teri See left Remington's hands, it 

18 was unreasonably dangerous and defective in one or more of the 

19 following part.iculars: 

d 

ir 

20 (1) Defendant designed and manufactured this rifle 

21 such that the bolt could not be opened when the safety was in the 

22 "on safe" position and, therefore, the rifle could not be 

23 unloaded without moving the safety from the "on safe" position to 

24 the "fire" position. 

25 (2) The trigger mechanism, as designed and 

26 manufactured by defendant, did not contain a trigger lock and 
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1 

2 

3 

4 

5 

6 

7 

8 

I 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

very little effort was required to pull the trigger rearward even 

when the safety was in the "on safe" position. With ~ design 

such as this, any time there[. any condition of the rifle which 

causes the trigger to stay in the pull~position, the rifle will 

fire when the safety is later moved from the "on safe" 

to the "fire" position, even though the trigger is not 

(~) Defendant designed this rifle such that 

lubrication of the trigger assembly could result in the rifle 

unexpectedly firing when the safety was moved from the "on safe" 

position to the "fire'' position despite the fact that the trigger 

was not being pulled at the time. 

(5) The rifle was designed such that there were 

numerous ports through which dirt, dust and debris could enter 

and contaminate the trigger mechanism and safety mechanism and 

related parts. This ·contamination could cause the rifle to 

unexpectedly fire when the safety was moved from the "on safe" 

position to the "fire" position despite the fact that the trigger 

was not being pulled at the time. 

(6) The rifle was designed such that cold weather 

could cause the trigger and safety mechanisms to malfunction, 

resulting in the rifle unexpectedly firing when the safety was 

moved from the "on safe" position to the ''fire" position despite 
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1 the fact that the trigger was not being pulled at the time. 

2 (7) The rifle was designed without an automatic 

3 safety or three-position safety or other similar positive safety 

4 device. 

5 (8) Defendant failed to warn users of this rifle 

6 that, under certain circumstances, the rifle could unexpectedly 

7 fire when the safety was moved from the "on safe" position to the 

8 "fire" position despite the fact that the trigger was not being 

9 pulled at the time. 

10 (9) Defendant failed to warn users of the rifle 

11 that lubrication of the trigger assembly could cause the rifle to 

12 unexpectedly fire when the safety was moved from the "on safe" to 

13 the "fire" position despite the fact that the trigger was not 

14 being pulled at the time. 

15 (10) Defendant failed to warn users of this rifle 

16 that failing to adequately clean certain parts of the rifle could 

17 cause an accumulation of gun oil or dried oil, which could build 

18 a film that could cause the rifle to unexpectedly fire when the 

19 safety was moved from the "on safe" position to the "fire" 

20 position despite the fact that the trigger was not being pulled 

21 at the time. 

22 (11) Defendant failed to warn users of the rifle 

23 that cleaning of the trigger mechanism with certain petroleum 

24 products could cause the rifle to unexpectedly fire when the 

25 safety was moved from the "on safe" position to the "fire" 

26 position despite the fact that the trigger was not being pulled 
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1 at the time. 

2 (12) Defendant failed to warn users of the rifle 

3 that use of the rifle in cold temperatures could cause the rifle 

4 to unexpectedly fire when the safety was moved from the "on safe" 

5 position to the "fire" position despite the fact that the trigger 

6 was not being pulled at the time. 

7 (13) Defendant designed the rifle such that dampners 

8 or condensation could form on the internal parts of the trigger, 

9 could freeze and could cause the internal parts of the trigger to 

10 hang up such that the rifle would unexpectedly fire when the 

11 safety was moved from the "on safe" position to the "fire" 

12 position despite the fact that the trigger was not being pulled 

13 at the time. 

14 (1~) Defendant failed to warn users of the rifle 

15 that dampers or condensation in conjunction with cold weather 

16 could cause the internal parts of the trigger of the rifle to 

17 hang up such that the rifle would fire unexpectedly when the 

18 safety was moved from the "on safe" position to the "fire" 

19 position despite the fact that the trigger was not being pulled 

20 at the time. 

21 iii 51 Tia : iflc rulf 1 $ f s we8! PBS !lllJ ;::::ans cps 

22 t!l!e! SI v .. ~ HJW YD) )sWJo ;;;;;,;;:IA f6 7 f p J2 8 8i 1 @IJ¢¢ g111111jjt 

23 ............. ~·,,.···--···=--......... __ ........ - .... ..-."W: ........ ..., ......... .._. •••••• ~ ..... - ............. _.. ••• 

24 6221 g:: ~sae±BK ca c110 111 c pss1c1c;;. _ 

25 h. At the time of plaintiff Teri See's injury, this 

26 rifle was in substantially the same condition as it was when it 
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l left defendant's hands, and it was being used and handled in a 

2 manner foreseeable to defendant. 

3 1. The unreasonably dangerous and defective condition 

4 of defendant's product was the legal cause of injuries suffered 

5 by plaintiff Teri See when, on October 27, 1979, she received a 

6 gunshot wound from this rifle, which one Stephen Boudreau was 

7 attempting to unload. 

8 j. As a result of the above mentioned gunshot wound, 

9 plaintiff Teri See suffered injury, including severe and 

10 permanent injury to both of her legs. The injury was a blast 

11 injury to the medial aspect of both thighs. It damaged the skin, 

12 subcutaneous tissues of both thighs and the muscles of the right 

13 thigh. Each such wound was 8" to 10" in diameter. Plaintiff 

14 Teri See has suffered permanent muscle damage, and her injuries 

15 have required 6 surgical procedures, including a split thickness 

16 skin graft. The wounds caused permanent disfigurement and 

17 scarring of both of plaintiff's legs and caused residual muscle 

18 weakness in plaintiff's right leg, including her knee. 

19 k. As a result of plaintiff Teri See's injuries, she 

20 has lost wages from her part-time work in the sum of $1,18,.24, 

21 and her earning capacity has been impaired. 

22 1. As a result of plaintiff Teri See's injuries, she 

23 will incur medical expenses and will need further surgery in the 

24 future. 

25 m. As a result of Teri See's injuries, she has endured 

26 pain and suffering and has received permanent injuries to both of 
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1 her legs, all to her general damage in the sum of $500,000. 

2 n. The above described injuries to plaintiff Teri See 

3 caused her husband, plaintiff Darrel See, the loss of 

4 companionship, society and services of his wife, all to his 

5 damage in the sum of $25,000. 

6 o. The trigger adjusting screws on this rifle had not 

7 been adjusted since before the rifle left Remington's hands. 

8 

9 

10 

11 

12 

13 

p. Plaintiff Teri See's life expectancy is 49.5 years. 

q. Plaintiffs deny defendant's contentions of fact. 

DEFENDANT 

a. Defendant denies plaintiffs' contentions of fact. 

b. The proximate and legal cause of the injuries 

14 sustained by the plaintiff was the negligence of the owner of the 

15 gun, Stephen Boudreau. 

16 c. Stephen Boudreau (hereinafter referred to as owner) 

17 was negligent in operating a loaded firearm without first 

18 ascertaining that the muzzle was pointed in a safe direction. 

19 d. Owner was negligent in operating a loaded firearm 

20 when he knew or should have known that consuming alcohol could or 

21 would interfer with his use of said firearm, causing a dangerous 

22 condition to exist for himself and others. 

23 e. Owner was negligent in failing to read the 

24 instruction manual provided by the defendant with said rifle. 

25 f. Owner was negligent in throwing away the instruction 

26 manual provided by the defendant with said rifle. 
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1 g. Owner was negligent in keeping a loaded gun in a 

2 house when he knew or should have known that an accidental 

3 discharge of said firearm would be more likely to cause serious 

4 injury to himself or any third party. 

5 h. Owner was negligent in misusing and abusing the 

6 rifle by improper fuaintainence and care. 

7 i. Owner was negligent in failing to follow all the 

8 manufacturer's manual instructions regarding the operation of the 

9 rifle. 

10 j. Owner was negligent in pulling the trigger of a 

11 loaded rifle while it was pointed at the plaintiff with the 

12 safety in the fire position. 

13 k. Owner was negligent in improperly adjusting the 

14 trigger pull contrary to the manufacturer's directions. 

15 1. Owner was negligent in bringing a loaded gun into a 

16 house. 

17 m. Owner was negligent in failing to keep guns and 

18 ammunition stored separately. 

19 n. Any failure to warn the owner of said rifle is 

20 irrelevant under any circumstances as the owner did not read any 

21 of the material provided. 

22 o. This particular rifle was not defectively designed, 

23 nor was it defective in any way. 

24 7. Contentions of Law. 

25 PLAINTIFFS 

26 a. Evidence of defendant's post-accident design change 
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1 is admissible as substantive evidence that defendant's prior 

2 design was defective and unreasonably dangerous. 

3 b. Evidence of other similar complaints from other 

4 owners of substantially identical Remington Model 700 rifles is 

5 admissible as substantive evidence that defendant's design was 

6 defective and unreasonably dangerous. 

7 c. Defendant's contentions of fact b. through m., 

8 inclusive, do not allege facts constituting defenses to 

9 plaintiffs' claims. Defendant is attempting to raise, as 

10 affirmative defenses, the alleged negligence of a third party, 

11 the person who was attempting to unload the rifle that dis-

12 charged~injuring plaintiff Teri See. As a matter of law, no 

13 such defense exists. 

14 d. No evidence is admissible as to the existence or the 

15 amount pf the plaintiffs' settlement with the Boudreaus. 

16 : e. In the event that the Court rules that the jury 

17 should be informed as to the existence of the plaintiffs' set-

18 tlement with the Boudreaus, the Court should then instruct the 

19 jury in unequivocal language to disregard the settlement and to 

20 return a verdict for the full amount of the plaintiffs' damages. 

21 The jury should also be instructed that the settlement credit 

22 function is for the Court, not the jury, and that the Court will 

23 reduce the jury's verdict by an amount equal to the settlement 

24 amount. 

25 f. Defendant's contentions of fact b. through o. all 

26 allege facts which are provable, if at all, under a general 
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1 denial. To repeat these contentions in the pretrial order does 

2 not raise them to the level of affirmative defenses. ·The jury 

3 should not be informed as to these contentions nor should it be 

4 instructed regarding these contentions. 

s 
6 

7 

8 

9 

g. Plaintiffs deny defendant'~ r.~ntentions of law. 

DEFENDANT 

a. Defendant denies plaintiffs' contentions. 

b. Evidence of defendant's post-accident design change 

10 is inadmissible. 

11 c. Evidence of similar complaints from other owners is 

12 inadmissible. 

13 d. If evidence of other complaints is to be admitted, 

14 the plaintiff must first establish that this gun was, in fact, 

15 defective. 

16 e. Evidence of other similar complaints is inadmissible 

17 on the issue of design defect as it has not been shown the guns 

18 were substantially identical. 

19 f. Evidence of payment of $25,000.00 by Stephen 

20 Boudreau, to the plaintiffs, is admissible evidence. 

21 g. Defendant contends that facts B through M inclusive 

22 do allege facts constituting a defense to plaintiffs' claim. 

23 Defendant rais~s the negligence of a third party, who was aiming 

24 the rifle when it discharged, injuring plaintiff Teri See. As a 

25 

26 

Page 

matter of law, the negligence of this third party was the direct, 
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1 proximate and legal cause of the injuries sustained by Teri See. 

2 h. The jury should be informed as to the existence of 

3 plaintiffs' settlement with the Boudreaus and should be 

4 instructed in unequivocal language of the reasons for Boudreau 

5 not being a participant in this particular lawsuit, including the 

6 fact that the covenant entered into between the plaintiff and 

7 Boudreau and its legal effect precludes Remington Arms from 

8 bringing Mr. Boudreau in as a third party defendant. 

9 8. Amendments to Pleadings. 

10 a. Plaintiff Teri See seeks to amend her complaint to 

11 allege general damages in the sum of $500,000 rather than the 

·12 $250,000 set forth in the complaint as filed. 

13 

14 

15 

16 

17 

18 

19 

20 

b. Plaintiff Teri See seeks to amend her complaint to 

allege medical specials in the sum of $11,789.00 and lost wages 

in the sum of $1,187.24. 

21 IT IS ORDERED the foregoing P rial Order is 

Approved as lodged. 22 

23 Approved as amended by interlineation. 

24 DATED this __ day of 

25 

.. 

26 U.S. DISTRICT JUDGE/MAGISTRATE 
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