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James D. BHuegli

SCHWABE, WILLIAMSON, WYATT,
MOORE & ROBERTS

1200 Standard Plaza

1100 S.W. Sixth Avenue

Portland, Oregon $7204

Telephone: (503) 222-9981

Attorneys for Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

TERI SEE and DARREL SEE,
husbandm and wife,

- No. 81-886-LE
Plaintiffs,
MOTION TO EXCLUDE
V. EVIDENCE
REMINGTON ARMS COMPANY, INC.,
A Delaware corporation,

Wt st st st N P ot it t? i

Defendant.

Defendant in the above~captioned matter moves the court
for an order preventing the presentation at the time of trial by
the plaintiff of other incidences involving Remington rifles.

The evidence should be excluded on three grounds.

Firsf, such evidence would be in the form of hearsay
statements made by declarents whose interests were adverse to
those of the defendant. |

Second, evidence of other incidents is not probative of
the condition or reliability of design of the gun involved in this

case. Further, the evidence should not be allowed to establish
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the defendant's state of knowledge, since that issue is not of
consequence to the determination of this suit.

Third, even should the court find the offered evidence
to be relevant, it should be excluded as unfairly prejudicial to
the defendantvbecause it would suggest to the trier of fact an
;mproper basis upon which to decide this case.

Fourth, the court should exclude the proposed evidence
on the grounds that it will open collateral issues and compel the
defendant to fairly meet the prejudice of the evidence by lengthy
rebuttal.

Since the proposed evidence has little or no probative
value, but possesses the danger of hearsay, prejudice, delay and
confusion, it should be excluded.

ARGUMENT

1. The Proposed Evidence is Hearsay.

Hearsay evidence is excluded by Federal Rule of

Evidence 802. The Federal Rules define hearsay as follows:
"'Hearsay' is a statement, other than one

made by the declarant while testifying at the

trial or hearing, offered in evidence to prove

the truth of the matter asserted." FRE 80l(c).

Evidence of the 49 other incidents involving Remington
Rifles constitutes hearsay since the evidence consists of out of
court statements made by declarants with perscnal interests
adverse to those of the defendant herein. Further, these state-

ments would be offered for the truth of the matter asserted: that

the Remington 700 is defectively designed. In products liability
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cases, courts have consistently found this type of evidence to be
inadmissible as hearsay. See Melville v. American Home Assurance
Co., 584 F.2d 1306, 1315 (3d Cir. 1978); John McShain, Inc. v.
Cessna Aircraft Co., 563 F.2d4 632, 636 (3d Cir. 1977); Uitts v.
General Motofs Corp., 411 F. Supp. 1380, 1381 (E.D. Pa. 1974),
aff'd 513 F.2d 626 (3d Cir. 1975).

This hearsay evidence should not be made admissible by
an allegation that it would prove notice or knowledge on the part
of the defendant; As discussed below, evidence on that point is
not relevant to this case,

2. The Proposed Evidence is Irrelevant: It Lacks Probative

Value on any Material Issue.

A. Standard of Probative Value.

Only relevant evidence is admissible in this court.

FRE 402. Relevancy is defined in the immediately preceding rule.
"'Relevant evidence' means evidence

having any tendency to make the existence of

any fact that is of consequence to the deter-

mination of the action more probable or less

probable than it would be without the evi-

dence." FRE 401.

The Advisory Committee Note to Rule 401 makes clear that
the relevancy of an item of evidence hinges on the contents of the
substantive law which governs the case; relevancy "exists only as
a relation between an item of evidence and a matter properly

provable in the case." The substantive law of Oregon governs this

diversity action. Erie R. Co. v. Tompkins, 304 U.S. 64, 74-7, 58
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S. Ct. 817, 82 L. Ed. 1188 (1938); Forsyth v. Cessna Aircraft Co.,
520 F.2d 608 (9th Cir. 1975).

The trial court enjoys substantial discretion when
determining whether a given item of evidence has probative value
on a material issue. United States v. Brannon, 616 F.2d 413, 418
(9th Cir. 1980); Hill v. Rolleri, 615 F.2d 886, 891 (9th Cir. -
1980).

When a party offers evidence of "similar incidents", as
the plaintiff doés in the instant case, the trial court receives
general guidance from Federal Rule 404(b), though the court
retains its discretion.

"Evidence of other crimes, wrongs, or

acts is not admissible to prove the character

of a person in order to show that he acted in

conformity therewith. It may, however, be

admissible for other purposes, such as proof

of motive, opportunity, intent, preparation,

plan, knowledge, identity, or absence of

mistake or accident." FRE 404(b).

Thus, relevancy should be determined in the court's
discretion, by reference to the materiality of the issue sought to
be proven and the probative value of the offered evidence on that

issue.

B. The Offered Evidence is not Probative on Any Material

Issue.
Conceivably, the plaintiff offers this evidence of other

incidents involving Remington Rifles to establish two points: the
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rifle involvéd in this case was defective or designed defectively;
or Remington had notice of a defect in this model of rifle. The
evidence should be found irrelevant on both points.

Evidence of other incidents does not make it more
probable thaf’the particular rifle in this case was defective or
designed defectively. Before evidence of other “incidents is
probative of this point, the plaintiff must show that the other
incidents occurred under circumstances very simila: to those
involved in thisvcase. The age, the care taken, the number of
uses, the expertise of the user, and many other factors contribute
to the performance of a rifle. Only by showing that the 49
incidents occurred in a similar confluence of factors can the
plaintiff establish the value of the offered evidence. When the
plaintiff attempts use of this evidence to show a defect in a
product, "[t]he requirement of similarity of conditions is

W McCormick, Law of Evidence

probably at its strictest * * *,
(1972) § 200.

Federal appellate courts have consistently held that
"other incident" evidence lacks probative value in the absence of
a showing of highly similar circumstances. In the leading
products case of Prashker v. Beech Aircraft Corp., 258 F.2d 602
(3d Cir.) cert. denied 358 U.S. S10, 79.S. Ct. 236, 3 L. Ed. 24
230 (1958), the Third Circuit held inadmissible 45 reports of
other accidents involving the defendant's aircraft. The panel

noted that many factors can cause accidents and that admitting

this evidence to show defect or causation would be tantamocunt to
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holding the plane respcnsible for adverse weather and "the factor
of human fallibility known imnevitably to occur in such
circumstances * * * " 71d. at 258 F.2d 608-9 [emphasis added].

More recent cases have also refused admission of "other
incident" evidence. Of particular note is ¥cKinnon v. Skil Corp.,
638 F.2d 270 (3d Cir. 1981). The appellate panel upheld the
exclusion of the defendant's answers to interrogatories which
identified six other complaints it had received from power saw
customers. The panel reasoned:

"Evidence of prior accidents is admis-

sible on the first four issues [Kknowledge,

defect, causation and negligent design] only

if the proponent of the evidence shows that

the accidents occurred under circumstances

substantially similar to those at issue in the

case at bar." Id. at 638 F.2d 277.

The appellate panel went further ~-- reversing a trial
court ruling which had admitted evidence of other accidents -- in

Julander v. Ford Motor Co., 488 F.2d 839 (10th Cir. 1973). The

disputed exhibit consisted of seven complaints filed against the

defendant, all of which alleged steering failures in Ford Broncos.'

This was also the gravaman of the case under consideration. The
panel held squarely that admission of this evidence was error.

"Counsel also suggests that exhibit 32 is
itself probative evidence of negligent design
~on the part of Ford in its design of the 1968
Bronco. Evidence of 'other accidents' is
sometimes admissible to prove primary negli-
gence, but such evidence should be carefully
examined before being received to the end that
the circumstances of the 'other accidents'
bear similarity to the circumstances surround-
ing the accident which is the subject matter
on trial. Such evidence in the instant case
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is singularly lacking." Id. at 488 F.2d
846-7.

These cases establish the proposition that a plaintiff
cannot simply offer evidence that similar occurrences have taken
place in the hope of persuading the trier of fact that a product
was defective or dangerous. Especially where age, maintenance and
"human fallibility" are involved, the plaintiff has been required
to show a strong identity of circumstances; absent that showing,
the offered evidence lacks prbbative value on this issue.

Nor is the offered evidence relevant on an issue of
notice. The evidence is not probative of a fact "that is of
consequence." FRE 401. The state of mind of this defendant,
and the state of its knowledge of other complaints, is not of
consequence to the determination of this suit. The substantive
Oregon law is clear: notice or knowledge is irrelevant in a
strict liability products case. The Oregon Supreme Court has
defined this cause of action in terms of presumed or constructive
knowledge.

"A test for unreasonable danger is there-

for vital. A dangerously defective article

would be one which a reasonable person would

not put into the stream of commerce if he had

knowledge of its bharmful character. The test,

therefor, is whether the seller would be

negligent if he sold the article knowing of

the risk involved. Strict liability imposes

what amounts to constructive knowledge of the

condition of the product." Phillips v.

Rimwood Machine Co., 269 Or. 485, 492, 525
P.2d 1033 (1974) [emphasis added].
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The Oregon Supreme Court reached this conclusion after
having drawn a clear distinction between products liability cases
and negligence actions:

"# % % jt is generally recognized that

the basic difference between negligence on the

one hand and strict liability for a design

defect on the other is that in strict lia-

bility we are talking about the condition

(dangerousness) of an article which is

designed in a particular way, while in negli-

gence we are talking about the reasonableness

of the manufacturer's actions in designing and

selling the article as he did * * * the law

assumes he [the manufacturer] has knowledge of

the article's dangerous propensity * * *_ "

Roach v. Kononen, Ford Motor Co., 269 Or. 457,

465, 525 P.2d 125 (1974) [emphasis added].

The Oregon Supreme Court has consistently cited these
two cases and quoted from them, establishing and applying the
principle that a defendant in a products liability case is
presumed to be on notice of the dangers of his product. See
Baccelleri v. Hyster Co., 287 Or. 3, 5-6, 597 P.2d4 351 (1979);
Newman v. Utility Trailer & Equipment Co., Inc., 278 Or. 395,
397-9, 564 P.2d 674 reh. den. (1977); Johnson v. Clark Equipment
Co., 274 Or. 403, 416-7, 547 P.24 132 (1976).

The offered evidence, if intended to show the defen-
dant's state of mind or knowledge, lacks relevancy. Plaintiffs
have not pled an intentional tort nor do they pray for punitive
damages.

The offered evidence is not relevant either to ;how

defect or to show notice.
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1 3. The Proposed Evidence is Unfairly Prejudicial.
2 The Federal Rules of Evidence make clear that evidence,
3  even evidence which may possess some probative value, should be
4 excluded nonetheless "if its probative value is substantially
5 outweighed by the danger of unfair prejudice * * ¥ " FRE 403.
6 The Advisory Committee stressed the importance of this rule in its
7 definition of unfair prejudice:
8 "!'Unfair prejudice' within its context
means an undue tendency to suggest decision on
9 an improper basis, commonly, though not neces-
10 sarily, an emotional one."
1 The rule, in practice, calls upon the trial court to
12 weigh the probative value of evidence of prior incidents against
3 its obvious prejudicial impact in products liability cases: the
1
4 thought of different individuals receiving injuries from incidents
1
15 involving the products of a large corporation. The substantive
6 law requires more than just an incident or injury; the Oregon
1
. Supreme Court has made clear that the product must be proven
1 v
"dangerously defective" lest strict liability be turned into
18
"absolute liability." Phillips v. Kimwood Machine Co., supra
19 '
at 269 Or. 491-2. To encourage the trier of fact to find
20
liability based on other incidents without a primary showing of
21
defect would be to allow undue prejudice. As one appellate panel
22
struck the balance:
23
- "The most that these items [lists of
24 similar complaints and lawsuits against the
defendant] could have indicated was that
25 absent third parties had made this claim to or
against [defendant-manufacturer] from time to
26 time. To exclude evidence of such faint
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probative value and high potential for unfair
prejudice was well within the trial court's
discretion." Yellow Bayou Plantation, Inc. v.
Shell Ckhemical, Inc., 491 F.2d 1239, 42-3 (5th
Cir. 1974).

The trial court in a products liability case should
weight the slight (or lack of) probative value of this type of
evidence against its prejudicial effects. FRE 403. 1In the .
instant case, this balance favors clearly exclusion of the

evidence.

4, The Proposed Evidence is Confusing and Misleading, and will

Cause Undue Delay.

Even should the trial court find that the proposed
evidence has some probative value and that the probative value-
outweighs its prejudicial effects, the court should exclude the
evidence on the ground that it will confuse and mislead the jury
and necessitate lengthy attempts to prove various collateral
issues. FRE 403. The trial court has broad discretion to exclude
such collateral evidence. Morita v. Southern California
Permanente Medical Group, 541 F.2d 217; 220 (9th Cir. 1976);
United States v. Manning, 503 F.2d 1230, 1234 (9th Cir. 1974).

Evidence of other incidents has often been excluded on
these grounds, including evidence where a much higher degree of
similarity of circumstances has been present. See, e.g., ¥cKinnon
v. Skil Corp, subra at 638 F.2d 277; Yoham v. Rosecliff Realty
Co., 267 F.2d‘9, 10 (3d Cir. 1959) (upholding exclusion of
evidence of similar accidents on same rollercoaster as "diligeht

effort to keep the issues before the jury from being obfuscated);
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Uitts v. General Motors Corp., 411 F. Supp. 1380, 1383, aff'd. 513
F.2d 626 (3d Cir. 1975) (reports of prior, similar steering
malfunctions in same model of car excluded to avoid "unfair
prejudice, consumption of time and distraction of the jury to
collateral matters").

The reason for excluding the evidence offered in the
instant case is the same. These other incidents, though not
probative, are highly prejudicial to defendant's case. Defendant
would be forced to try not only the case at bar, but also each
case suggested by each other incident admitted into evidence. It
would be necessary, for example, to determine which of the other
rifle owners socaked gun parts in diesel o0il, and, more generally,
the age and condition of each rifle. The credibility of each
report would have to be questioned, in each instance requiring the
defendant to point out the legal action, if any, that the gun
owner took or is in the process of taking against the defendant.

One court has described this situation:

"Defendant, in order to minimize the pre-

judicial effect of these reports, would have

had to go through each one individually with

the jury. The result would have been a mini-

trial on each of the thirty-five reports

offered by plaintiffs. This would lengthen

the trial considerably and the minds of the

jurors would be diverted from the claim of the

plaintiffs to the claims contained in these

reports." Uitts v. General Motors Corp.,

supra at 411 F. Supp. 1383.

In.effect, admission of the proposed evidence will

requiré the defendant to try the instant case and 49 others. The
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1 issues at trial would fhereby be confused and the rights of the
2 defendant prejudiced.
3 CONCLUSION
For these reasons, the proposed evidence should be
excluded.
Respectfully submitted,
SCHWABE, WILLIAMSON, WYATT,

MOORE & ROBERTS
JAMES D. HUEGLI
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STHWAZRE, WILLIANEON, WIATTD, MOORE & ROZERTEZ
1200 Steandzrs Tlace
Portland, OR ¢©720<%

Telerhone: (503) 222-9981

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF ORZIGON

No. Civil ¥o. 81-886 L=

MOTION TO ZXCLUDE
EVIDENCE

<

REMINGTON ARIMES CONMPANY, INC.,
a Celaware corporation,

Defendant.

Defendant moves to exclude any evidence cf subsequent
remedizl mesasures, pursuant to Federal Rule cf Z-ridence 4£07.
Respectfuily submizTzeg,

SCEWABE, WIL
MOORE & RO

MEON, WYAZT,
e

W. A. JZRRY NORTH, CsB =75Z279
Trizl ATTcornsy
Of Attorneys Zcr Delendant
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1 J2M=s D. HUECLI
W. A. JERRY NORTH

2 SCEWLRE, WILLIAMSON, WYATT, NMOORE & ROBERTS
1200 Standard Plaza

3 ©Portland, CR 97204
4 Telephone: (503) 222-9981
P Attorneys for Defendant
6
7
8 IN THE UNITED STATES DISTRICT COURT
9 ' DISTRICT OF OREGON
10 T=ZXI 5TE & SEIRREL SEE, wife
and husbhand, No. Civil No. B81-886 L=
11 Plaintiffs,
: - MEMORANDUM IN SUPPORT OF
12 V. MOTION TO EXCLUDE

EVIDENCE
13 RETMINGTON ARMES COMPANY, INC.,
€

, a Delaware corporation,
14
. Defendant.
15
16 I.
17 ©~ BALCRKGROUND .
18 On October 27, 179, Mrs. See was accideﬁtally chot

19 fhrough both legs by Mr. Boudreau as he attempted to unload his
20 Model 700 Remington rifle (hereafter "the gun") inside his house
21 with the muzzle pointed at Mrs. See and wiEh his finger possibly
22 on the trigcer.

23 The design of the safety mechanism cn the gun was in-
24 tended to accomplish several "risk reduction" functions, one of
25 which was to lock the bolt in the closed position. Remington had
26 arrived at this design choice after carefully reviewing various

Page 1 - MZMORANDUM IN SUPPORT OF MOTION TO EXCLUDE EVIDENCE

STHWARE WILLIAMSON, WYATT, MOORE & ROEERTS
Attorneys ot low
2202 Srondord Piczo
Periond Oreaor 97204
T e nab - ™A EEDY

S 0143



NN NN NN e et et e A A e e e T
19 - Y w N o) o O oo ~3 ()] (3, S - w [ S I =Y

26

o [le] o] ~N O 17, S 8 w

alternatives and considering the safety trade-offs of each.
ThiereZore, in order te open the belt so as to unlcad the gun, it
was necessary for Mr. Eoudreau to release the bolt lock by
flipping the safety mechanism from the "on safe" position to the
"fire" position.

Several years after the original desicgn of the gun was

made, the Remington designers again ccnsidered the guestion of

vhether or not to continue to of fer the "bolt lock" feature on the

Iicdel 700 Remington rifle. - The decision was made by Remington de-

sicgners to eliminate the "bolt lock" feature, and the design
change was implemented zfter the accident in tThis case.
Plzintiffs have indicated that they intend to offer
evidence of this design change. The defendant marnufacturer has
moved to exclude this evidence of a subsequent design change
pursuznt to Federal Rule of Evidence £07.
II.

ARGUMENT

Rule 407 of the Fecderal Rules of Evidence states as
follows:

"When, after an event, measures are taken
wnich, if teken previously, would have rade
the event less likely to occcur, evicence cf
the subseguent measures is not admissible to
prove negligence or culpakle conduct in ccn-
nection with the event. This rule does not
require the exclusion of evidence of
subsequent measures when offered for another
purpose, such as proving ownership, control or
feasibility of precautionary measures, if
controverted, or impeachment.
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The two bases for this general exclusionary rule are as

2 follows:

3 (1) The prejudicial effect cf such evidence overweighs
4 the relevance of that proof; and

5 (2) The exclusionary rule encourages the reduction of
6 ricks and promotes preoduct improvements.

7 Defendant contends that the rule reguires the exclusion
8 of evige nce regarding the design change.

9 (3) The Rule ipplies in a Strict Liability Design Case.

10 Uncdoubtedly, the pleintiffs will arcue that, aithoucgh
11 tﬁe rule would &apply i; & negligence cease, it dces not apply to a
12 strict liability in tort case since the issue is the condition of
13 the procduct and not the conduct of the manufacturer. There is a
.14 split of authority on this issue, and the various cases on both

153 sides are collected ir the annotation "Admissibility cf Evidence
16 of Subsegquent Remedial Measures Under Rule 407 of Federal Rules of
17 Evidence"™, S0 ALR Fed €35 (1980) and the annotszticn "Limissibility

18

£ Zvidence of Subsecquent Repairs or Other Remedial Measures in

O

1 Products Lizbility cases", 74 ALR 3d 1001 (1976).

20 : The principzl case holding that Rule 407 does not apply
91 to strict lizbility in tort is Farner v. P;ccar Inc. 562 F2d 518

22 (8th Cir. 1©277). The principal cases which bo’d thet Rule 407

23 does apply to strict iiability in tort are Werrer v. Upjohn Co.,

24 628 F.2d 848 (éth Cir. 1980), cert deniéd £49 U.s. 1080 (1¢981);

95 Cann v. Ford Xotor Co., 658 F.2d 54 (2nd Cir. 198l); and Oberst v.
96 International Harvester Co., 640 F.2d4 863 (7th Cir. 1¢80).
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Since Rule 407 is essentially a codification of the
common law general exclusioﬁary rule which.has long been fcllowsd
in virtually every state in the union, the principal cases which
apply the common law general exclusionary rule are also of
interest. 1In Caprara v. Chrysler Corp., 417 N.E.2d 545
(N.Y. 1981), the court concluded that the general exclusionary
rule does not apply to a strict liability in tort action.

However, in Rairbow v. Albert Elia Building Co., Inc., 436
N.Y.S.2d 480 (198l), the court concluded that the rule does apply
to strict liability in tort.

Despite the fact that the courts are in generzl dis-
agreement on this issue, we are fortunaste that there is one common
thread in the various cases on both sides of this issue that
apﬁiies with full force to the instant case. Even the cases which
hold theat the general exclusionary rule (or Rule 4C7) does not
apply to a strict liability in tort action based on a defect in
manufacturing theory recognize that a different problem exists
when the plaintiff is conitending that the product was defectively
designed. Comprara v. Chrysler Corp., supra. The rationale for

this distinctive treatment of a strict liability in tort claim for

defective design or for failure to warn is discussed in Werner v.

Upjohn Co., supra, and in Rainbow v. £Elia Bullding Co., surra.
In the‘Werner case, the Fourth Circuit explicitly

responded as follows to the argument that the excluéionary rule

should not apply to strict liability in tort cases since thosé

cases focus on the condition of the product and not on the conduct
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distinction we felieve to be hvpsrtechnical,
for the suit it against the manuizctiturer, not
against the product." Werner, supra, at 857.

The Werner court also noted that the application of the

wsionery rule to & gtrict lizb

§ e

1

[N

& - L — - . £
ty in tort case was supported

by the close similarity between negligence and strict liability.

Id a2t 2158. The similarity is even stronger in a defective design
case or a failufe tc warn case. JId.

In our brief in the Cailzkam v. Ckrysier N
acticn in the Ninth Ci;::it, another attcrney in this firm ar-cued
that the rule should not apply in a strict liability in tort case.
he basis for that arcument was the case of Roach v. Kononen/Ford
Motor Co., 269 Or. 457, 25 P.2d 125 (1974) and the balancing test
zdvccated by Professor Wede in "Products Liability and Evidence of
Subsecuent Repairs", 1972 Duke L.J. 837.

Eowever, Prcfessor Vade's seven critesiz (see XNever .
G.k. Cecrp., unpublished, Sth Cir. 1982) and Rcach v. Ronoran,
éupra, are no longer the Oregon law of strict liebility in torcz.
The Cregon legiélature hes now codified Section 4ZC2A of tThe
Restatement (Second) of Torts, together wiEh Comment a throuch m,

znd those standards must be zrplied to mezsure

s PR P -
rleintiff’' s conten-
. -
tions - not &

rofesscr Wade's critera. ORS 30.820. Therefcre, th
arguments advanced by the court in Werner zpply since the lancuage

of the Restatement itself is the law.
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IV,

2 .CONCLUSION

w

Defendzant's motion fo exclucde plzintifi's evidence of a
design change should be granted.
Respectfully submitted,

SCHWLEE, WILLIZM

SON, WYATT,
MOORE & ROBERTS

By:

O 00 ~N O

W. A. J=ZRRY NCRTH, CSB £752z79
rial Aztorney
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10 0f ittorneys Zcr Defendant
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Kathryn R. Janssen

BODYFELT, MOUNT, STROUP & CHAMBERLAIN
214 Mohawk Building

708 S.W. Third Avenue

Portland, OR 97204

Telephone: (503) 243-1022

Of Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

TERI SEE and DARREL SEE,
wife and husband,
Plaintiffs, Civil No. B1-886-LE

PLAINTIFFS' SUPPLEMENTAL
EXHIBIT LIST

V.

REMINGTON ARMS COMPANY, INC.,
a Delaware corporation,

Nae? N e N i Nt Nt s e st ousV

Defendant.
No. 111 - Mossberg Model 800A Cal. 308 Win.
No. 112 - Stevens (Savage Arms) Model 3l
No. 113 - Remington Model 591M
BODYFELT, MOUNT, STROUP
& CHAMBERLAIN

By  /s/ PETER R. CHAMBIRLAIN

‘Peter R. Chamberlain, Of
Attorneys for Plaintiffs

1 - PLAINTIFFS' SUPPLEMENTAL EXHIBIT LIST

BODYFELT, MOUNT, STROUP & CHAMBERLAIN
Attomeys at Low
214 Mohawk Building
Portland, Oregon 97204
Telephone {503} 243-1022

S 0150



Personal .
r 4 certi{y that on ... XeRrualy L0

attorney of record for

by personally handing to said attomey a frue copy thereof.

.............. /sl PETERR CH/M. F%L".l“l
1

Attorney(s) for .......5.~ .E.’.}.{l ........................................................

At Office
I certify that on

. attorney of record for
by Ieavmg a true copy thereof at said attorney's office _with his/her clerk therein, or with a person apparently in

Charge tREreof, At ... e et e e e et e e st , Oregon.
ALOINEY(S) FOI coaneoeooeeeeeeeeeeeeeetn e baneeeeraneenaanns

Masiling
I hereby certify that I Served TR FOTCHOIMP ... oo eeeecte e e eetem s s e e oesae s ace e s e omsan e sess seaesseeesesseesame semsanramesmranrre
.................................................... OF oot reeo e et e tao s eoe e e e e oo erae et tain S ennes esserm s ass emenbnsemenn st aarntes ame et eenmnn e menee e oaemeememnen
110rNEY(S) Of TECOTA FOP Lot et ee s eeemtas 2 evesas et e semsanaeses e s s st een s tetee e et s sn e e ann s sessmmmsesenserece
OF oottt e e e ene e , 19 .. , by mailing to said attorney(s) a true copy thereof, certified by me

as such, contained in a sealed envelope, with postage paid, addressed to said attorney('s) at said attorney(s) last
known address, to-wit:

and deposited in the post office at ...............

BODYFELT, MOUNT & STROUP
ATTORNEYS AT LAW
229 Mohawk Building
Portland, Oregon 97204
Telophone (S03) 243-1022

BACKING SHEET

1/1/80-8

FORM No. 100Y;—iTeverns. NESS LAW PUB. CO., PORTLAND. OAK.

S 01561



10

11
12

- 13

14
15
16
17
18
19
20
21
22
23
24
25

26

Peter R. Chamberlzin

Kzthryn R. Janssen

RODYFELT, MOUNT, STROUP & CHAMBERLAIN
214 Mohawk Building

708 S.W. Third Avenue

Portland, OR 97204

Telephone: (503) 242-1022

0f Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

FCR THE DISTRICT OF ORZGOR

TERI SEE and DARREL SEE, )
wife and husband, )
)
Plaintiffs, ) Civil No. 81-886-LE
)
V. ) PLAINTIFFS' MEMORANDUM
)-- REGARDING EVIDENCE ISSUES
REMINGTON ARMS COMPANY, INC., )
a Delaware corporaticn, )
)
Defendant. )
FACTS

This is a products liability action tased upon stirict

liability in tort. The main thrust of plzintiffs' clazims is thzt

defendant's product was defective in its design znd that this
defect was made all the more hazardous by defendant's failure to
warn. |

Pleintiffs will offer évidence gt trizl thei Teri Sece
was seriously injured by a gunshot wound when a third person,
handling a Remington Model 700 rifle, moved the rifle's safety

from the "safe" position to the "fire" position. Through

production of documents, plaintiffs have received documents (Gun
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Examination Reports) which reflect 49 instances vhere owners cof
substantially similar Remington rifles have complained to
Remington of an identical product defect. Part I of this

memorandum addresses the admissibility of these 49 reports.

I. Evidence of other similar incidents is admissible to2

prove defect.

Reiger v. Toby Enterprises, 45 Or App 673, €09 P2d 402

(1980), was a products liability action wherein the plairntiff
contended defendant's meat slicer was unreasonably dangerous.
Deferndent offered evidence'of the slicer's prior safe use. The
Oregon Ccurt of Appezls held that proof of the frequency or
infregquency of use of a product with or without mishzap is
relevant to proving a2 defective design. Thus, proof of other
occurrences involving rifles substantially similar to the rifie
involved in this case should be admissible to prove that the
design of the accident rifle is defective and unreasonably
dangerous.

In Croft v. Gulf & western Industries, Ine., 12 Or Ap:

507, 506 P2d 541 (1973), the plaintiff brourht an action under
the Oregon Tort Claims‘Act to recover for personal injuries

received in a motor vehicle collision at an intersection where

“the traffic sizgnel malfunctioned, showing green in both

directicns. Testimony of a police officer that, on twec prior
occasions, he'had seen and reported malfunctions of that
particular light was held to be admissible. The prior

malfunctions were not the same as on the date of the accident.
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On one occasion, the signal was completely out, and cn the other
it was locked on green in one direction. The similarity of
conditicns which made the testimony admissible was that it was
the same signal and that the malfunctions occurred under similar
wet-weather conditions.

The Oregon Court of Appeals is in agreement with a
mziority of other jurisdictiéns in allowing evidence cf other

similar incidents to prove defect. Vlahovich v. Betts Yachine

tey

Co., 260 NKE24 230 (I1l 1970), wes an acticn against a manu-
fectursr by a truck driver seeking recovery for injuries to his
eye which he sustained when a plastic clearance light lens shat-
tered as he was attempting to remove it. The court held,
reversing the trial court, that evidence of other instances of

lens brezkages in similar cases was admissible.

In Ginnis v. Mapes Hotel Corporation, L7C P2d 135 (Nev

1270), plaintiff brought suit against the defendant hotel alter
being caught and injured in an automatic door &n defendant's
premises. At trial, plaintiff offered in evidence 19 repair
créders for the automatic doors at the cefendant's hotel. The

trial court allowed inr evidence only three repair orders relating

to the very door which injured plaintiff. On appeal, the Nevzda

-
|

Supreme Ccurt hkeld thzt upon retrial, when the case was tried

under a strict liability thecry, the repair orders would be

IR}

admissible to prove faulty design. The court went on to state
that whether such repzirs were before or zfter the accident in
gquestion did not affect their admissibility.
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Rucker v. Norfolk & W. Ry. Zo., 396 NE2¢ 534 (I1l 1572),
was an acticn for wrongful death and personal injuries based upcon
strict liability against the manufacturer and lessor of liquified
gas tank cars. There, the trial court admitted evidence of L2
prior accidents involving punctures of tank cars for the purpoce
of showing the danger of the design. Only 26 of tne accidents

-

involved the same situation as was presented in Pucker (puncture

of the tank by a coupler). The Illinois Supreme Court held that
wnether the puncture was by coupler or by other mezns was
irrelevant. If the trial court determined that =211 42 accidents
were sufficiently similar and relevant to the issue of whether
the car was dangerous then it need not be shown.that the
accidents occurred in an identiczl manner. Substantial
similarity is all that is required.

As pointed out in Ginnis, supra, whether the other

similar incidents occurred before or after the accident in

question does not affect the admissibility of the evidence. See

]

e.2., independent Sch. Dist. No. 181 v. Celoiex Corp., 244 Kwid

264 (Minn 1966) and Uitts v. General Motors Corporation, 58 FED

4so (E D Pa 1972).

During the recent pretrial conference in this case, thre

" Court indicated that Meyer v. G. M. Corp. (unpublisned opinicn

dated April 16, - 1982) was in point. Plaintiifs have reviewed the
cited case and certainly agree that it is suppcrtive of
plaintiffs' position that the evidence of other similar incidents

is admissible to brove defects.
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Defendant has admitted that the accident rifle and the
rifles described in the 49 gun examination reports were all the
same or substantially similar (see, interrogatory answer Nos. 7,
8, 28, 29, 30, 34 and 35, attached). They all involved Remington
Model 700s manufactured between 1972 and 1982. The trigger
mechanism, bolt and safety mechanism design is the same on all
the rifles. Therefore, evidence of other similar iﬁcidents
should be admissible to prove the defective design of the
accident rifle. The next four subsections of this memorandum
address four potential forhs that this evidence may take:

Depositions.

Eleven depositions were taken of individuals identified
through the gun examination repqpté produced by defendant. Of
these depositions, nine involve substantially identical rifles
and identical functioning of the rifles resulting in the rifle
firing when the salety was moved from the "on safe" position to
the "fire" position while the gun handler was making no contact
with the trigger. The depositions can be summarized as follows:

(1) Fred J. Avila - Twice the rifle fired when safety
was pushed from "on safe" position to "firg" position. Nothing
was touching the trigger.

(2) Belmut G. BRentlin —'Three times thes owner pushed
the safety from the "on safe" positior to the "fire" position and
the rifle fifed despite the fact that nothing was touching the
trigger.

(3) Gerald Cunningham - Touched safety and rifle fired.
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(4) Gabriel A. Hernandez - Moved safety from "safe" to
"fire" and gun discharged{‘ Happened on ﬁhree occasions.

(5) James Heulster - On three occasions, rifle fired
when safe released despite no touching of the trigger.

(6) Sidney V. Jackson - Fired when safe released--three
times.

(7) Ronald Klosowski - Fired when safe released.

(8) James Sanders - Fired when safe released--six or
seven times.

(9) Tony Varnum - Fired when szfe released.

Plaintiffs seek to read the above referenced depositions
at thé time of trial. For that purpose, the corresponding gun
examination reports (Trial Exhibits 7, 8, 13, 19, 22, 24, 39, 41
and L2) would establish that the deponents' rifles were, in fact,
substantially similar to the accident rifle and for giving
context to their deposition testimony.

In summary, plaintiffs should be entitled toc rezd the

above referenced depositions to prove, under Reiger v. Toby,

supra, that the accident rifle was defective in its design.
W

Gun Examination Reports.

Plaintiffs are entitled to put into evicdence the gun
examination reports referenced above and all gun examination
reports which contain admissions by Remington that there is a
problem with the design of this rifle. This latter group
includes:
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(1) Exnhibit 3: "Malfunction appears to have been
caused by excessive 0il in trigger mechanism."

(2) Exhibit 6: "“Excessive molycote in action."

(3) Exhibit 8: ™"Fails trick test."

(4) Exhibit 11: "Malfunction possibly caused by
gummed-up fire control."

(5) Exhibit 12: T"Apparent cause of malfunction due to
gummed-up fire control.®

(6) Exhibit 13: "Sear-safety cam sticks in downward
pcsition becéuse of accumﬁlation of dirt and oil."

(7) Exhibit 14: Could not duplicate complaint but

feplaced fire control without charge.

(8) Exhibit 16: "Excessive oil and fire control could
cause impaired mechanism function."

(9) Exhibit 29: "The malfunction appears to have been
caused by excessive o0il in trigger mechanism."

(10) Exhibit 39: Gun replaced 2t no chzrge.

Exhibit 1 (Cun Examination Report 599) shculd be
admitted into evidence for illustrative purposes because it was
used, without objection, during Marshall Hardy's deposition
(which will be rezd at trial) to explain the function of the cun
examination reports.

Finally, plaintiffs should be permitted to put into
evidence all gun examination reports where the customer complaint
is that the rifle fires when the safé was released and

7 - MEMORANDUM
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1 (2) Exhibit 15: "Main fault--fz2ilc trick test."

) (2) Exhibit 19: Replaced tripcer >ssembly at no

3 charge. Defendant suggests that the mallurition was caused by a
4 finger on the trigger. The Jjury should be entitled to balance

5 this contention versus the deposition of the gun owner (Sanders).
6 (4) Exhibit 21: "Sear-safety cam stuck in downwafd

7 nosition because of accumulation of dirt and oil."

8 (5) Exhibit 22: Rust, dampners, condensation could

g cause accidentzl firing.

10 (6) Exhibis 2 Defendant could not duplicate custcmar

w

11 complaint but stated, "It was discovered . . . that the trigger
12 .assembly contained an-excessive amount of heavy cil. It is

- 13 pcossible that an accumulation of this nature, coupled with cold

1 temperatures could, possibly, cause the trigger mechanism to hang
is up and result in an accidental discharge when the safety is

16 released."

17 (7) Exhibit 2&: "VWe can only assumz that the cil
18 accumulation, under certain circumstances, czused the internsz:

19 pearts to hang-up and caused the accidentzl discharge."
20 (8) Exhibit 2%: " . . . the trizger assembly contained
21 an excessive amount of heavy oil.}'It is.possible that the oil
22 zccumulation, couplied with the coid temperature did, in fact,
23 cause the triggér mechanism to hang up, resulting in the
24 accidental discharge when the safety was released."
25 * * %
26 ——
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Remington's examination indicated that it could not duplicate the
incidernt. These gun exzmination reports‘should come in becazuse,
as demonstrated by a comparison of the above referenced deposi-
tions with their corresponding gun examination reports, Remington
frequently cannot duplicate legitimate customer complaints. The
fact finder shogld be entitled to consider these claims along
with the others, in determining if the rifle is defective in
design such that it intermittently will fire when the safety is
relecased. This evidence is admissible under FRCP&833(2H). Tr.e
"ecircumstantial guarantees'of trustworthiness" reguired by tre

rule are provided by the fact that there are numerous other

similar complaints and by the fact that gun owners would not

intentionally make unfounded claims as to the condition of their
rifles, especially where no personal injury nor substantial
property damage is involved.

Correspondence.

Several of Remington's written responses to complzining
custoners contain admissions which should be admissible under
FREV 801(d)(2). These admissions are generally found in cor-
respondence ;ttached to.particular fun examination reports

produced by the defendant. The gun examination reports in

‘question shculd be admitit<d with the correspendence containirng

admissions if, fcr no other reason, t¢ put into context each such
admissions.
The admissions referred to are as follows:

(1) Exhibit 14: "Main fault--bad fire control."
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II. Defendant snould not be permitted to impeach Mr.

Boudreau by proof of conviction for larceny.

FREV 609(a)(2) limits impeachment to crimes involving
dishonesty or false statements. Certainly, larceny does not
involve a fezlse statement. Defendant will argue that larceny
involves dishonesty and, at first blush, that argument has a
measure of logical, moral appeal. Under that logic, however,
impeachment could by by any criminal conviction because it could
g.wzys be argued that commission of any crime involves
dishonesty. A review of the legislative history of the rule (set
forth in the Federal Rules of Evidence) makes clear that such a
brozd interpretation was not intended. It is clear from the
legisla;ive history that the phrase "dishonesty or false state-
mént" was intended to mean crimes such as perjury or subornation
of perjury, false statement, criminal fraud, embezzlement or

false pretense, or any other offense in the nature of crimen

falsi, the commissicn of which involves some element of deceit,

untruthfulness or falsification bearing on the witness's
propensity to -testify truthfully. |

Clearly, lar&eny does not fall within the ambit of the
rule. Defendant should not be entitled to impeach by use of the

atove referenced conviction.

III. Pos.-accident design change.

Plaintiffs are entitled to offer evidence of defendant's
post-accident deéign change to prove the defective, unreasonably
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1 dangerous condition of the rifle on the day of the accident.

2 Van Gordon v. PGE Co., 59 Or App 7“0,. P2d

(1982), makes clear that the issue is an open question in strict
liability cases in this state. If this issue were before the
Oregon Supreme Court, that court would adopt the rule urged by

plaintiffs and first recognized in Ault v. International

Harvest Co., 117 Cal Rptr 812, 528 P2d 1148 (1975).

That rule, succinctly stated, is that a plaintiff is

[Xe) 00 N O n AW

entitled to present evidence of the defendant's post-accident

10 design changé as substantive evidence of the defectiveness of the
11 product. The evidence in this case will support such a proposi-
12 ‘tion. Defendant's 1982 design change, if in effect in 1976,

- 13 would have prevented this accident.

14 Defendant may contend that FREV 407 bars evidence of

js post-accident design changes. However, as is clear from a

16 careful reading of that rule, it excludes evidence of subseguent
17 remedial measures only if offered to prove negligence or other
18 culpable conduct. Plaintiffs' claim is based upon strict

19 liability in tort. It is not necessary to prove defendant's

20 negligence or other fault.

21 This Court should follow Ault, shpra, and allow plain-

22 tiffs to prove the defendant's post-accident design change.

23 V Respectfully submitted,
24 BODYFELT, MOUNT, STROUP
& CHAMBERLAIN
25 . /s/ PETER R. CHAMBERLAIN
y
26 Peter R. Chamberlain, Of

Attorneys for Plaintiffs
Page 11 - MEMORANDUM
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Attorneys ot Low
214 Mohowk Building
-Pom:nd. Oregon 97204

wlmmbmnnn IR LXRY L)

S 0162



v s W

(=)}

10
11
12

13
14
15
16
17
18
19
20
21
22

23
24
25
26

Page

Page

-

JAMES D. HUEGLI

Schwabe, Williamson, Wyatt,
Moore & Roberts

1200 Standard Plaza

Portland, OR 97204

Telephone: (503) 222-9981

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

TERI SEE and DARREL SEE,
wife and husband,

Plaintiffs, No. 81-886

vs.
DETENDANT'S

ANSWERS TO INTERROGATORIES

(FIRST AND SECOND SETS)

REMINGTON ARMS COMPANY, INC.,
a Delaware corporation,

R L S N NP N N ]

Defendants.

In response to Plaintiff's Interrogatories to Defendant,
Defendant Remington Arms Company, Inc. offers the following:
INTERROGATORY #1: State in detail how, if at all, the trigger
mechanism of this rifle differs from the trigger mechanism of the
Remington 600 rifle as” it existed before being recalled.
ANSWER: See attached.
INTERROGATORY #2: State in detail how the safety mechanicsm of this
rifle differs from the safety mechanism of the Remington 600 rifle
as it existed before being recalled.
ANSWER: Functionally the same, but the shape is different.v
INTERROGATORY $#3: Identify what rifle models defendant has

1 - ANZERS TO INTERROGATORIES

SCHWABE, WILLIAMSON, WYATT, LOORE & ROBERTS
Attorneys ot Lew
9 s g - v e 1200 Srancare Fuezo
Lo = i‘..'_";'-opuft\DUI. Po-tland Dreana C7I04

Tatephone 2226580
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manufactured in the last eight years which could be unlocaded
(including removal of a live shell from the chamber)

without disengaging the weapon's safety.

ANSWER: !4/788 and M/700.

INTERROGATORY #4: Identify what rifle models defendant

has manufactured in the last eight vears which could not be
unloaded (including removél of a live shell frcm the chamber)
without disengaging the weapon's safety.

ANSWER: M/788, M/700 and M/600.

INTERROGATORY #5: Identify all experts you intend to call

as witnesses in the trial of this matter and state the substance
of their testimony.
ANSWER: Unknown,
INTERROGATORY #6: If plaintiff's request for admission #3 is
denied, state the number of occasions on which it has been reported
to you that a Remington Model 700 rifle fired when the safety

was released. :

ANSWER: Request for ARdmission #3 admitted.

INTERROCGATORY #7: Are the Remington !Mciel 700 rifles inspected

by you (and mentioned in the 49 gun examination reports

produced by you) the same or similar to the gun involved irn this cese?
ANSWER: VYes. _

INTERROGARORY #8: If the answer to Interrogatory No. 7 is other

than an unqualified "yes," state the ways in which this rifle

is different from each of those rifles.

ANSWER: HNot applicable.

2 - ANSWERS TO INTERROGATORIES

Page 13 - MEMORANDUM
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1 INTERROGATORY #9: State, with as much accuracy as possible,

o

the date (or vear, if date cannot be determined) of manufacture

3 of each of the rifles examined in the 49 gun examination reports

4 produced by vou.

5  ANSWER:

o 3/77 10/68 7/66 /76

7 2/72 5/74 1/72 6/79
9/76 9/78 2/79 10/72

8 5/76 7776 7/77 6/71
2/77 9/71 7/68 (22

9 7777 1/80 11/76 10780
12/77 6,80 11/74 7/74

10 5/76 4781 7/78 B/76
6/76 2/71 10/69 212

1 5/73 8/77 10/79 5

| 3/79 7/79 12/74 12/76

12 7/77 8,75 11/80 8/73

13 INTERROGATORY #10: State, with as much accuracy as possible, the
14 date (or year, if date cannot be determined) of manufacture of this
15 rifle.

16 ANSWER: December, 1976.

17 INTERROGATORY #211: If plaintiffs' request for admission No. 5

18 is denied, state, with particularity, in what respects you contend
19 the rifle did‘not meet your manufacturing, design and/or performance
20 specifications on the date of your examination.

21 ENSWER: As far as we could see without running tests, the gun

22 met all design and performance specifications.

23 INTERROGATORY #12: If plaintiffs' request for admission No. 6

24 is denied, state, with particularity, in what respects you contend
25 the rifle was in a different cdondition than it was when it left

26

your hands.
Page 3 _ ANSWERS TO INTERRGGATORIES
Page 14 - MEMORIIIDUM
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1 aANSWER: Dirty and not well kept.

(L]

INTERROGATORY #13: If plaintiff's request for admission Ho. 7

3 is denied, state, with particularity, in what respects you contend
4 that it was not reasonably foreseeable.

5 ANSWER: We would expect owners of such rifles to take reasonable
6  care of the physical and mechanical portions of these rifle.

7 INTERROGATORY #14: What do you contend caused this rifle to
8 fire at the time of, and on the date of, Mrs. See's injury?
9 ANSWER: The trigger was .pulled.

10 INTERROGATORY #15: State whether or not it is true that the side

11 ~ portion of the trigger mechanism on this rifle (and other Remington
12 700 rifles) is open such that dirt, debris and other foreign
13 material could enter the trigger mechanism.

%4 ANSWER: Yes, however, we are not certain as to how much dirt,

15 debris or foreign material could enter the trigger mechanism --

16 it would depend on the care of the rifle.

17 INTERROGATORY #16: If the answer to Interrogatory No. 15 is "ves,"

18 or is qualified in any way, explain why the trigger mechanism is

19 designed in that manner and state whether or not it could have beern
20 designed in such a manner that such contamination coﬁld be reduced

21 or eliminated.

22 ANSWIZR: To examine the sear -- trigger engagement. The mechzanisn Iis
23 designed for movement and could be redesigned in several ways, zll

24 of which are unknown at this time.

25 INTERROGATORY #17: On the date of manufacture of this rifle,

26 how many reports had defendant received of other Remington 700 rifles

Page 4 _ ANSWERS TO INTERRAGOTORIES
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discharging when the safety was disengaged?

ANSWER: Unknown. Records that far back are no longer available
due to compliance with company record retention schedules.
INTERROGATORY #18: Since the date of manufacture of this rifle, has
the defendant changed the design of the trigger mechanism or the
safety mechanism (or both) in any way on its Remington Model 700
rifle? If so, state with particularity what changes have besn macde
and the reason or reasons for each such change.

ENSWER: Yes. ’Bolt lock feature has been removed. Marketing
Department determined that bolt lock was no longer a feature that
many consumers desired.

{Interrogatories No. 19, 20 and 21 deleted)

INTERROGATORY #22: Is it true that you changed the design of

your Remington Model 788 from a safety which had to be disengaged
to unload the gun to a safety which did not have to be dise5gaged
to unload the gun?

ANSWER: No. (Changed bolt lock). We removed the bolt lock and
one of the consequences is thaf you can raise thevbolt without
moving the safety.

INTERROGATORY #23: If the answer to Interrogatory No. 22 is "yes,"
state your reasons for making such a change.

ANSVER: Consumer desire for a bolt lock has been questioned. The
bolt lock was removed in 1974 on one bolt action model (Model 788)

to test consumer impact.

INTERROGATORY #24: If the answer to Interrogatory No. 22 is "no,
state whether or not you ever made such a change

5 - ANSWERS TO INTERROGATORIES

Page 16 - lMIMORANDUIL
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1 on any ri£I;\;EIEH:ZSE:QQ§E£§§EEE%, identify that rifle, and

2 state/ﬁii/gatefgﬁéh change was made;'”"~«\\\_‘

3 ANSWER: M/788, M/700. B —
=

4 In answer to Plaintiffs' Second Set of Interrogatories

5 to Defendaﬁt, Defendant Remington Arms offers the following:

6  INTERROGATORY #25: List all parts in the bolt and firing mechanism

7 for the Model 700 that are or were interchangeable with the parts

8  in the bolt and firing mechanism for the Model 600.

9 ANSWER: See a£tached drawings.

10 INTERROGATORY #26: List all parts in the safetv mechanism on the

11 Model 700 which are or were interchangeable with the parts in

12 the safety mechanism on the Model 600.

13 ANSWER: See answer to #25 abové.

14 INTERROGATORY #27: List all types of Model 700's defendant>

15 manufactured during the time period from 1976 through 1981 (such
16 ag ADL, BDL or VAR).

17 ANEWLR: ADL, BDL, VAR, CLASSIC, C-Grade, D Grade and F Grade.

18 INTERROGATORY #28: For each of the Model 700 tvpes listed in

19 the response to Interrogatory No. 27 state, with particularity,
20 in what way the particular model type varied from the other model
21 types.

22 ANSWER: The bAolt and firing mechanisms and saf=ty mechanisms are
23

the same.

24 INTERROGATORY $#29: TFor each of the Model 700 types listed in the
25 response to Interrogatory NWo. 27 state whether or not there were

26 any differences whatsoever in the trigger mechanism between each

Page ¢ _ ANSWERS TO INTERROGATORIES
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such model type identified.

ANSWER: No difference.

INTERROGATORY #30: For each of the Model 700 types listed in the
response to Interrogatory No. 27 state whether or not there were
any differences whatsoever in the safety mechanism between each
such model type identified. -

ANSWER: No difference.

INTERROGATORY #31: Describe each of the trigger mechanism differences
referenced in your response fo Interrogatory No. 29 describing,
with particularity, each such difference.

ANSWER: Not applicable.

INTERROGATORY #32: Describe each of the safefy mechanism differences
referenced in your response to Interrogatory No. 30 describing

with particularity, each such difference.

ANSWER: Not applicable.

INTERROGATORY #33. State whether the drawings of the Model 600
previously provided by defendant to plaintiffs depict the Model 600
desigﬁ as it existed before, or after, its major recall.

ANSWER: Before its major recall.

INTERROGATORY #34: For each of the 49 Gun Examination Reports
pre&iously proddced by defendant, indicate which reports relate

to rifles that are substantially the same in design and manufacture
as this rifle;

ANSWER: All 49 are the same design and manufacture.

INTERROGATORY gé%f For each of the 49 Gun Examination Reports
previously reported by defendant which relate to rifles which are

7 - ANSWERS TO INTERROGATORIES

Page 18 - MEMORANDUM
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1 not substantially the same as this rifle, indicate with
2 particularity, how each such rifle differed from this rifle.
3  ANSWER: Not applicable.

INTERROGATORY #36: Based upon your examination of this rifle,

(94

indicate what the date of manufacture of this rifle is, with
as much specificity as possible.

.
ANSWER: Previously answered. 12/7

SCHWABE, WILLIAMSON, WYATT,

HOORE iry ROBERTS
=

10 James D. Huegliég
Attorneys for /y endant

o) o] N O

| | y
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|
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James D. Huegli

SCHWABE, WILLIAMSON, WYATT,
MOORE & ROBERTS

1200 Standard Plaza

1100 SV7 Sixth Avenue

Portland, OR 97204

Telephone: 222-9981

Attorneys for Defendant

-IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

TERI SEE and DARREL SEE,
wife and husbhand,

Plaintiffs, Civil No. 81-886-LE

vs.

RESPONSE TO PLAINTIFF'S
MEMORANDUM REGARDING
EVIDENCE ISSUES

REMINGTON ARMS COMPANWY, IRC.,
a Delaware corporation,

T Nt it vt s N o Sl Na® S St

Defendant.

Plaintiff's argument regarding other events and

plaintiff's citation of cases is misleading.

Reiger v. Tobv Entegprisés, 45 Or.Anp. 679, does
not stand for the propositioﬁ that the frequency or infrequency
of mishaps of other products (not the trial product) is
relevant in proving a defective design. The Court in Toby

was addressing only the lack of similar accidents of

this particular slicer as to whether or not that particular

slicer was dangerously defective.

In Croft v. Gulf & Western Industries, Inc.,

12 Or.App. 507, the same issue was raised -- whether that

1 - RESPONSE TO PLAINTIFF'S MEMORANDUM REGARDING EVIDENCE ISSUES

SCHWABE, WILLIAMSON, WYATT, MOORE & ROBERTS
Attorneys ot Law .
1200 Stondard Ploza
Poritand, Oregon 97204
Telephone 222-998)
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particular light had malfunctioned in the past.

The Oregon courts have not made the broad
sweeping statement that plaintiff would ask this court to
believe,

In Ginnis v. Maves Hotel Corporation, 470 P.2d 135,

the court limited the repair orders to the very door which -

injured the plaintiff. On appeal, the Nevada Supreme

Court did not say that evidence of 19 repair orders of
other automatic doors was admissible. It only addressed itself
to the repair orders of the particular door in question.

In Meyer v. G.M. Corp., which we have also reviewed,

the issue of similar accidents was admissible for rebuttal
only. In that case, G.M. took the position that it was
impossible for the roof of the car to collapse under those
circumstances. The court on appeal indicated that other
accidents were admissible as rebuttal only and not to
prove the plaintiff's case in chief.

Depositions.

The depositions are going to be offered to prove
that Mr. Boudreau's gun was dangerously defective. A distinction
must be drawn between the design defect and a manufacturing
defect. The fact that these other individuals may have had
complaints of a similar occurrence could be the result of
numerous‘things. However, this is not a manufacturing
defect case. It is a design defect case.

We also point out Mr. Chamberlain's comments at

2 - RESPONSE TO PLAINTIFF'S MEMORANDUM
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his Memorandum, page 6, line 18:

"In summary, plaintiffs should be
entitled to read the above referenced
depositions to prove, under Reiger v. Toby,
supra, that the accident rifle was defective
in its design.”

The misinterpretation of this case shows the
court that we are not talking about prior accidents

with the same rifle. In Reiger v, Toby it was the samne

meat slicer. The error of plaintiff's argument is outlined
in his own Memorandum. .

Gun Examination Reports.

Mr. Chamberlain would lead the court to believe
that each gun examination report is identical. However,
as we have argued and must emphasize to the court, the
gun examination reports will be put into evidence by
Mr. Chamberlain to show in fact that Mr. Boudreau's gun
was defective. In reviewing those exhibits, we would point
out to the court that these gun\examination reports show
on their face'that.the guns were misused, abused, modified,
and were not in the same condition as when they left the
hands of the manufacturer:

1. Exhibit #3: In this case the trigger mechanism
had been adjusted outside the Remington specifications as
evidenced by black lacquer on the adjusting screws,

| 2. Exhibit #6 simply states that there was
excessive molycote in the action. It does not show the gun
was defective in any way. It does not éhow that the gun was

3 - RESPONSE TO E;PLAINTIFF'S MEMORANDUHM
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dangerously defective in anyv fashion.

2 3. Exhibit #8 once again shows that the trigger

3 adjusting screw seals were broken and adjusted outside

4 factory specifications.

5 4, Exhibit #11 only shows that the malfunction

6 could possibly be caused by a gummed up fire control. - Once

7 again, we do not know what was inside the fire control

8 or what was "gumming it up." There is no evidence that

9 it's substantially similar to Mr. Boudreau's gun.

10 5. The same argument is true for Exhibit #12,

11 6. Exhibit #13 shows that Remington found
12 the sear-safety cam stuck in a downward position because of
13 an accunulation of dirt and oil. Once again, we do not know
14 how nuch dirt and o0il and why the dirt and o0il was inside

15 the rifle. The jury's going to have to speculate. Once

16 again, the_rifle was not in the same condition as when it

17 left the factory.

18 7. In Exhibit #14 Remington replaced the fire

19 control at no charge. By simply doing so, this is not an

20 admission of liabilitv but it will be argued by !ir. Chamberlain
21 that it was an admission that the fire control was defective.
22 8. Exhibit #16 bears the same arguments as above,
23 Once again,-we do not know what's in the fire control of

24 this rifie and there is no evidence beyond speculation by

25 the jury as to what's causing the fire control to be gummed
26 up. Once again, the fire control is not in the same condition
Page 4 - RESPONSE TO PLAINTIFF'S MEMORANDUM
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as when it left the factory.

9. Exhibit #29 once again shows that the trigger
has been adjusted outside Remington's factory specifications.
Please note that Exhibit 29 is the same as Exhibit 3.

10. Exhibit #39 shows that the sear engagement
was adjusted outside of Remington's specifications. The
gun was reolaced at no charge. By simply doing so, Remington
has not admitted any liability. However, it will be argued
that when RemingtonAprovides this service to an owner, they
are admitting that there was something wrong with their
rifle, which they have not.dOne.

Exhibit 1 may have been admitted without objection
in the discovery deposition, but it must. be noted that these
depositions reserved all objections until the time of trial,
Exhibit 1 is merely a complaint. The same objections must
be raised to Exhibit 1 as the other exhibits and as raised
in our trial brief. |

Mr. Chamberlain would also have the court admit:
exhibits of other problems with other rifles in an attempt
to show a defect in Mr. Boudreau's rifle. We would offer
the following corments in relationship to those exhibits:

1. Exhibit 14 apparently had a bad fire control.

This might have been a manufacturing defect. This has nothing

to do with Mr. Boudreau's rifle.

2. Exhibit 15 shows that this rifle apparently

"failed the trick test."™ Once again, this might be a manufacturing

5 - RESPONSE TO PLAINTIFF'S MEMORANDUM
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defect, but it will be argued that it is proof that Mr.
Boudreau's rifle was defective. Are we now arguing a
manufacturing defect case?

3. In Exhibit 19 Remington replaced the trigger
assemblyxas a gesture of customer good faith and good will,
Our manufacturer is now faced with this being an admission
from some type of fault? It certainly will be argued.

4. Exhibit 22 reflects internal rust on this
rifle. There is no évidence of rust, dampness or condensation
in the Boudreau rifle. Once again, we're trying another
lawsuit.

All of the gun examination reports address the
same issue., Every rifle was different. . The internal
lubrication of the rifles is not available for the jury
to determine. There is no evidence that any of these

rifles were soaked in diesel fuel. Please note Mr.

‘Boudreau seemed to feel that this was a good idea.

The prejudicial effect of this type of evidence
vhich will confuse and mislead the jury far outweighs
its probative value. There is no reason why the plaintiff
cannot try his lawsuit in a direct fashion. If Remington's
witnesses on the witness stand state that it is impossible
for a rifle.to discharge accidentally in this fashion, then
it may véry well be appropriate for these gun examination
reports to come in as rebuttal evidence. However, that door
has not been opened for rebuttal. Please note in Meyer and

6 - RESPONSE TO PLAINTIFF'S MEMORANDUM
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Reiger the court limited this type of evidence to that
of rebuttal.

SCHWABE, WILLIAMSON, WYATT,

"H%ORE & ROBERTS
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vﬁ;orney for Defeﬂa
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JAMES D. EUEGLI

W.A. JERRY NORTH :

SCHW~ZE, WILILIZNSON, WYATT, -
MOORE & RORZRTS

1200 Standard Plaza

1100 S.W. Sixth Avenue

Portland, Oregon 27204

Telephone: (503) 222-9981

rttorneys for Defendant

IN TEE UNITED STATES DISTRICT COURT

DISTRICT OF ORZIGON

TZRI SEZ & DARREL E€ZE, wife and
husband,

Civil No. B1-88% LT
Plaintiffs, ’
DEFENDANT'S MCTION FOR
PERTIAL SUIMMARY JUDGMENT
(AND REQUEST FOR ORAL
ARGUHMENT)

V.

REMINGTON ARMS COMPANY, INC.,
a Delaware corporation,

et g s N Nl e N st vt ot s’

Defendant.

Pursuant to Rule 56 of the Federal Rules of Civil
Procedure, defendant moves for partizl summary judgmen<t zgainst
plaintififis’ contentions of fact e, f, g(i) through ¢g(3), ¢(8)

through g(12), g(14), g(15) and h contained in the pretrial order.

Defendant asserts that there is no material issue of

fact with regard to each of the above-listed contenticns, and that

the defendant is entitled to judgment against each of these conten-

tions as a matter of law. Defendant will rely on its memorandum

Pagel - DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT (AND

REQUEST FOR ORAL ARGUMENEIn, wrarr, mooke & roszars

Artorneys ot Low
1202 Stondord Picze
Portiond, Orecon 97204
Teleohane 222.00F}
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1 of 1zw in support of this motion, together with the various

2 depceition exzerpts attached thereto.

SCHWAEBE, WILLIANSON, WYATT,
MOORE & ROBERTS

/s/ W. A. Jerry North
W.2, JERRY MNORTZ

O Atterneys IZcr Dzfendant

By:
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W 3 O

AZtcorney for Plaintiiis

¢
10 Lr leaving & true copy thereci at said attcrney's ciiice with
11 his clerk therein, or;witn & person aprarsntly in chzrge thereol,
12 2t the above address.
13 B DATED this 15th éday of February, 19£3.
14
15
16 /s/ W. -A. Jerry North
i W. A. JEXRY NORTH
17 Cf Attorners Izr Zsfexdant
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JAMES D. HUEGLI
W.A. JERRY NORTH

2 SCHWABE, WILLIAMSON, WYATT,
MOORE & ROEERTS
3 1200 Standard Plaza
1100 S.W. Sixth Avenue
4 portland, Oregon 97204
5 Telephone: (503) 222-9%81
6 Attorneys for Defendant
7
8 IN THE UNITED STATES DISTRICT COURT
9 DISTRICT OF OREGON
10 TERI SEE & DARREL SEE, wife and )
. husband, ‘
11 ) Civil No. 81-886 LE
Plaintiffs, )
12 ). DEFENDANT'S MEMORANDUM IN
v. ) SUPPORT OF ITS MOTION FOR
13 ) PARTIAL SUMMARY JUDGMENT
REMINGTON ARMS COMPANY, INC., )
14 a Delaware corporation, )
: )
15 Defendant. )
16 I.
17 BACKGROUND .
18 Plaintiffs' products liability action against the
19 ‘defendant gun manufacturer is based solely on the theory of strict
20 liability in tort. Plaintiffs seek to recover damages for
21 personal injury to Mrs. See and for loss of consortium to Mr. See.
22 The injury to Mrs. See occurred on October 27, 1979,
23 when she was accidently shot through both legs by Stephen
24 Boudreau. Mr. Boudreau was attempting to unload a gun in the
25 1living room of his house at the time the accident occurred.
26

Pagel - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
SUMMARY JUDGMENT g ape, witLIAMSON, WYATT, MOORE & ROBERTS

Attorneys ot Low
1200 Siondord Ploza
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Telephone 222.998)
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Mr. and Mrs. Boudreau, Mr. and Mrs. See (the

2 plaintiffs), and Mr. McDermott had been deer hunting all day on

3 oOctober 27, 1979. They had left the Boudreaus' house about

4 3:.00 a.m. that morning and returned there about 5:00 p.m. that

5 evening. Mr. Boudreau carried his three guns into the house, even
6 though he knew all three guns were still loaded (Mr. Boudreau's

7 Depo. 28). He first attempted to unload the model 700 Remington

8 rifle (hereafter called "the gun") by opening the bolt. One of

9 the functions of the safety mechanism on this gun is to lock the
10 polt. Therefore, since the safety was on, he was unable to open
11 the bolt. Next, he pushed the safety forward to the "fire"

12 position to release the bolt. At that time, the gun fired. He

13 does not know whether or not his finger was on the trigger at the
14 tihe the gun fired (Mr. Boudreau's Depo. 32, 56, 57). Only a

15 small effort was required to pull the trigger on this gun since it
16 had a light trigger pull (Mr. Boudreau's Depo. 39).

17 II.

18 'ARGUMENT

19 A. Introduction:

20 In the pretriél order, plaintiffs have alleged various
21 contentions of fact in which plaintiffs attempt to allege that at
22"the time of this accident the gun was in a defective condition,

23 unreasonably daﬁgerous to the plaintiffs. These various

24 contentions of fact allege that the gun was dangerously defective,
25 both as a result of the defendant's misdesign of the gun and fhe
26 defendant's failure to warn the user of certain defects.
Page 2 - DEFENDANT'S MEMORANDUM IN 'SUPPORT OF ITS MOTION FOR PARTIAL
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B. Misdesign

2 1. Contention g(1).
3 In their contention of fact g(1), plaintiffs allege that
4 the gun was dangerously defective in that the design of the gun
5 prevented it from being unloaded with the safety in the "on safe"
5‘ position.
7 Oregon products liability law reguires that any claim
8 pased on the theory of strict liability in tort must pass muster
9 under Comments a through m of Restatement (Seccond) of Torts
10 § 402A. ORS 30.920(3). Under Oregon law, in order for a product
11 to be dangerously defective, it must be "* * * in a condition not
12 c;ntemplated by the ultimate consumer [or actual user] which will
13 be unreasonably dangerous to hiﬁ". (Comment g to § 402A). 1In
14 order for a product to be unreasonably dangeroué, it must be
15 "% %* % dangerous to an extent beyond that which would be
16 contemplated by the ordinary consumer who purchases it, with the
17 ordinary knowledge common to the co@unity as to its
18 characteristics". (Comment i to §.402A).
19 Plaintiffs' claim under Contention g(l) does not pass
20 muster under the reguirements of comments g and i. Mr. Stephen
21 Boudreau, the "ultimate consumer" or "actual user" of this gun,
22 was well aware of the fact that one‘of the functions of the safety
23 mechanism on thié gun was to serve as a bolt lcck. He was also
24 well aware that the gun could not be unloaded with the safety in
25 the "on safe" position. Furthermore, he was well aware that, if
26 someone touches the trigger while the gun is loaded and the safety
Page3 - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL

SUMMARY JUDGr'iENTSCHWABE, WILLIAMSON, WYATT, MOORE & ROBERTS
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is in the "fire" position, the gun will fire (Mr. Boudreau's
Depo. 29-32).

Therefore, the fact that the gun was designed so that
the safety coperated as a bolt lock and that the bolt could not be
opened to unload the gun without placing the safety in the "fire"
position did not result in the gun being dangerously defective.
Since this allegation of misdesign by the plaintiffs did not
result in the gun being "in a condition not contemplated by the
ultimate consumer", defendant is entitled to summary judgment
against this ccntention. Defendant will rely on ORS 30.920,
Restatement (Second) of Torts § 402A comment g, Askew V.
Howard-Cooper Corp., 263 Or. 184, 502 P.2d 210 (1972), and Bemis
Co., Inc. v. Rubush, ____ Ind. ___, 427 N.E.2d 1058 (1981).

2. Contention g(2).

In their contention of fact g(2), plaintiffs allege that
the gun was dangerously defective in that the design of the gun
did not include a "trigger lock". However, as Mr. Boudreau (the
owner of the gun) ﬁestified, this gun did have a mechanical
trigger stop which was a solid stop and prevented significant
trigger movement when the safety was in the "on safe" position
(Mr. Boudreau's Depo. 40). There is no evidence to the contrary.
Again, the "ultimate consumer" was aware of the ccndition of the
gun in this regafd. Therefore, since the gun was not in a
condition not contemplated by the "ultimate consumer", it cannot

be dangerously defective (comment g to § 402A).

Page4 - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
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3. \\Contention g(3).

In eir contention of fact g(3), plaintiffs allege that
~
the defendant misdesigned the gun in that the safety mechanism,

when placed in the "on safe" position, does not immobilize the

'~
~

firing pin.

Plaintiffs do not alNege that this misdesign caused the

accident. In fact, plaintiffs alNlege that the accident occurred

when the safety was positioned in "fire" position. Therefore,
what features may or may ndt have been Inicluded in the design of
the safety mechanism while in the "on safe™\ position are not

\

relevant to this action.

C. Failure to Warn - Contentions g(8) through g(12) and g(14).

In these contentions of fact, plaintiffs attempt to
allege that the gun was dangerously defective as the result of the
defendant's failure to warn the ultimate consumer (Mr. Boudreau)
of certain dangerous conditions of the gun.

Under Oregon law, a product cannot be. defective if it is
safe for normal handling and use (Commént h to § 402A). Where
directions for ﬁse and warnings are given by the seller, then the
seller is entitled to assume that such directions and warnings
will be read and heeded (Comment j to § 402A). Here, Mr. Boudreau
admits that he discarded the directﬁons and warnings without

reading them (Mr. Boudreau's Depo. 19, 85).

In the recent case of Kyser Indus. Corp. v. Frazier,

Colo. , 642 P.2d 908 (1982), the Colorado Supreme Court

reversed a jury verdict for the plaintiff and held as a matter of

Page5 - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
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law that the defendant manufacturer had no duty to warn as alleged
by the plaintiff. The court carefully analyzed the interaction of
the various comments to § 402A in an action based on an alleged
breach of a duty to warn. The court concluded that the product
was not in a defective condition because of lack cof warning, as a
matter of law. Likewise, in the instant case, plaintiff has no
evidence of a failure to warn as a cause of the accident. Rather,
plaintiffé have simply alleged as speculation various failures to
warn which they have not tied in to any allegation of defect which

caused the accident. Defendant is entitled to partial summary

judgment.
D. Inferred Defect - Contention g(15).

In this contention of fact, plaintiffs attempt to allege
an'"inferred defect." However, Oregon has not adopted the Cali-

fornia position that the plaintiff may infer a defect simply from
the fact that an accident occurred in which the plaintiff was
injured by the product. 1In Wilson v. Piper Aircraft Corporation,
282 Or. 411, 579 P.2d 1287 (197é), the Oregon Subreme Court
rejected the California position enunciated in Barker v. Lull
Engineering Co., Inc., 20 Cal. 3d 413, 143 Cal. Rptr. 205, 573
P.2d 1443 (1978).

In Weems v. CBS Imports, 46 Or. App. 539, 612 P.2d 323
(1880), rev den,.389 Or. 659, the court reversed a jury verdict
for the plaintiff where the trial court submitted to the jury the
issue of an "inferred defect." In that case, as in the instaﬁt

case, the plaintiff contended that the product was defective due

Page6 - DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
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to misdesign. In that case, as in the instant case, plaintiff
made no contention that there was a defect which the plaintiff was

unable to identify. Defendant is entitled to partial summary

judgment.
E. Same Condition, Intended and Foreseeable Use - Contention h
T
and e.

In these contentions of fact, plaintiffs allege that the
gun was in substantially the samé condition at the time of the
accident as it was when it.left the hands of the defendant
ménufacturer, and that it was being used and handled in a
foreseeable and intendgd manner.

The only evidence as to the condition of the gun at the
time of the accident is to that it was essentially worn out and in
very poor condition (Mr. Boudreau's Depo. 87, Mr. John Stekl's

Depo. 11, 16). The gun clearly was not serviced or maintained in

accordance with the instructions from the manufacturer. Likewise,

the attempt to unload the gun inside the house while pointed at
Mrs. See with the owner's finger.possibly on the trigger was not a
foreseeable and intended use}/f~

/ /\ ,
F. Notice - Contention f£. | \/);f\?

In this contentioniaﬁvééét, plaintiffs allege that the

defendant had notice of similar accidents prior to the manufacture
and sale of thié gun.

Notice is not an issue in a sfrict liability in tort
action. Phillips v. RKimwood Machine Co., 269 Or. 485, 525 P.éd

1033 (1974).
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III.

-CONCLUSION

For these reasons, defendant's motion for partial
summary judgment should be granted.

SCHWABE, WILLIAMSON, WYATT,
MOORE & ROBERTS

/s/ W. A. Jerry North

W.A. JERRY NORTH
Of Attorneys for Defendants

By:
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1 CERTIFICATE OF SERVICE

2 | |

3 I hereby certify that on February 15, 1983, I served
4 the within MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
5  JUDGMENT on:

6 PETER R. CHAMBERLAIN

229 Mohawk Building

7 222 SW Morrison Street

g Portland, OR 97204

o Attorney for Plaintiffs

10 by leaving a true copy thereof at said attorney's office with
11 his clerk therein, or with a person apparently in charge thereof,
12 at the above address. |

13 DATED this 15th day of February, 1983.

14

15

16 /s/ W. A. Jerry North

W. A. JERRY NORTH

17 Of Attorneys for Defendant

18

19

20

21

22'

23

24

25

26
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Udies ™

Peter R. Chamberlain

BODYFELT, MOUNT, STROUP & CHAMBERLAIN
214 Mohawk Building

708 S.W. Third Avenue

Portland, OR 97204

Telephone: (503) 243-1022

Of Attorneys for Plaintiffs

James D. Huegli

SCHWABE, WILLIAMSON, WYATT,
MOORE & ROBERTS

1200 Standard Plaza

Portland, OR 97204

Telephone: (503) 222-9981

Of Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ORGON

TERI SEE and DARREL SEE,
wife and husband,

Plaintiffs, Civil No. 81-886

v. PRETRIAL ORDER

REMINGTON ARMS COMPANY, INC.,
a Delaware corporation,

Nt S Nt Nt Sans? S N Nt St wa ast

Defendant.
The following proposed Pretrial Order is lodged with the
Court pursuant to L.R. 235-2.
1. ature of Acti
This is a e¢ivil action for personal injury and loss -of
consortium based upon strict liability in tort. A jury was
timely requested. This case will be tried before a jury.

2. Subiect Matter Jurisdiction.

Jurisdiction of this Court is based upon diversity of

1 - PRETRIAL ORDER
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citizenship and an amount in controversy in excess of $10,000,
exclusive of interest and costs. 28 USC 1332 (1976).-
3. Agreed Facts as to Which Relevance is Not Djisputed.

The following facts have been agreed upon by the parties
and require no proof:

a. Plaintiffs are individuals who, at all material
times, resided within and were citizens of the state of Oregon.

b. Defendant is a Delaware corporation and is a citizen
of that state.

¢. The amount in controversy, exclusive of costs,
exceeds $10,000.

d. Defendant is in the business of designing,
manufacturing and selling firearms, including a rifle known as
the Remington Model 700. Defendant designed, manufactured and
sold the Remington Model 700 that is involved in this action and
that is marked as plaintiffs' Exhibit 2 (hereinafter referred to
as "this rifle").

e. This rifle is a Remington Model 700 BDL Varmint
Special, Serial No. A6391951, and was manufactured by defendant
in December, 1976.

f. This rifle, as designed, manufactured and sold by
defendant, had a two-position, manually operated safety.

g. ‘AS a result of the injuries sustained when this
rifle discharged, plaintiff Teri See incurred necessary mediqal
expenses, including the charges of doctors and a hospital, in the
reasonable sum of $11,789,.

2 - PRETRIAL ORDER
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h. From the date of her accident through Marech 17,
1980, plaintiff Teri See lost wages from part-time work totaling
$1,187.24.

i. Plaintiff Darrel See is and at all material times
has been, the husband of plaintiff Teri See.

4, Agr F Whi R is-Dis .

Teri See and Darrel See, on the one hand, and Stephen
Boudreau and Starr Boudreau, on the other hand, entered into a
COVENANT NOT TO SUE, on or about April 8, 1980. A copy of the
COVENANT NOT TO SUE will be marked as an exhibit in the trial of
this case. The relevance of Said exhibit, and the relevance of
the facts recited therein, is disputed.

5. PFacts Not to be Controverted.

The following facts, although not admitted, will not be
controverted at trial by any evidence, but each party reserves
objections as to relevance.

6. Contentions of Fact.
PLAINTIFFS

a. The design of the bolt and firing mechanism and
safety mechanism on this rifle is the same as the design on all
Remington Model 700 rifles, regardless of caliber, including all
ADL models, BDL models and Varmints manufactured between January,
1971 and January, 1982.

b.‘ This rifle, as designed, manufactured and sold by
defendant, could not be unloaded without moving the safety from
the "on safe" position to the "“fire" position.

3 - PRETRIAL ORDER
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1 c. The trigger on this rifle, as designed, manufactured
and sold by defendant, was capable of being moved when the safety
was engaged.

d. The trigger mechanism on this rifle, as designed,

2
3
4
5 manufactured and sold by defendant, was designed such that it
6 could become contaminated by dirt and debris.

7 e. At the time it caused plaintiff Teri See's injuries,
8 this rifle was being used and handled in a reasonably foreseeable
and intended manner.

. S ———
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16 g. At the time the Remington Model 700 rifle that

17 caused injury to plaintiff Teri See left Remington's hands, it

18 was unreasonably dangerous and defective in one or more of the

19 following particulars:

20 (1) Defendant designed and manufactured this rifle
21 such that the bolt could not be opened when the safety was in the
22 "on safe" position and, therefore, the rifle could not be

23 unloaded without moving the safety from the "on safe" position to
24 the "fire" position.

25 (2) The trigger mechanism, as designed and

26 manufactured by defendant, did not contain a trigger lock and

Page Y - PRETRIAL ORDER
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very little effort was required to pull the trigger rearward even
when the safety was in the "on safe" position. With & design
such as this, any time there[ig any condition of the rifle which
causes the trigger to stay in the pullgg]position, the rifle will
fire when the safety is later moved from the "on safe" positior;)ﬂ‘fjv
\

to the "fire"™ position, even though the trigger is not being Jg/‘

i
.

g
i

pulled at the time.
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(4) Defendant designed this rifle such that
lubrication of the trigger assembly could result in the rifle
unexpectedly firing when the safety was moved from the "on safe"
position to the "fire" position despite the fact that the trigger
was not being pulled at the timé.

(5) The rifle was designed such that there were
numerous ports through which dirt, dust and debris could enter
and contaminate the trigger mechanism and safety mechanism and
related parts, This contamination could cause the rifle to
unexpectedly fire when the safety was moved from the “on safe"
position to the "fire" position despite the fact that the trigger
was not being pulled at the time.

(6) The rifle was designed such that cold weather
could cause‘the trigger and safety mechanisms to malfunction,
resulting in the rifle unexpectedly firing when the safety was
moved from the "on safe"™ position to the "fire" position despite

5 - PRETRIAL ORDER
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1 the fact that the trigger was not being pulled at the time.

(7) The rifle was designed without an automatic

[ 8]

safety or three-position safety or other similar positive safety
device.

(8) Defendant failed to warn users of this rifle
that, under certain circumstances, the rifle could unexpectedly
fire when the safety was moved from the "on safe" position to the

"fire" position despite the fact that the trigger was not being

O 00 NN OO AW

pulled at the time.

10 (9) Defendant failed to warn users of the rifle

11 that lubrication of the trigger assembly could cause the rifle to
12 unexpectedly fire when the safety was moved from the "on safe" to
13 the "fire" position despite the fact that the trigger was not

14 being pulled at the time.

15 (10) Defendant failed to warn users of this rifle

16 that failing to adequately clean certain parts of the rifle could
17 cause an accumulation of gun o0il or dried o0il, which could build
18 a film that could cause the rifle to ﬁnexpectedly fire when the
19 safety was moved from the "on safe" position to the "fire"

20 position despite the fact that the trigger was not being pulled
21 at the time.

22 (11) Defendant failed to warn users of the rifle

23 that cleaning of the trigger mechanism with certain petroleum

24 products coula cause the rifle to unexpectedly fire when the

25 safety was moved from the "on safe" position to the "fire"

26 position despite the fact that the trigger was not being pulled
Page © - PRETRIAL ORDER
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1 at the time.

2 (12) Defendant failed to warn users of tﬁe rifle

3 that use of the rifle in cold temperatures could cause the rifle
4 to unexpectedly fire when the safety was moved from the "on safe"
5 position to the "fire" position despite the fact that the trigger
6 was not being pulled at the time.

7 (13) Defendant designed the rifle such that dampners
8 or condensation could form on the internal parts of the trigger,
9 could freeze and could cause the internal parts of the trigger to
10 hang up such that the rifle would unexpectedly fire when the

11 safety was moved from the "on safe" position to the "fire"

12 position despite the fact that the trigger was not being pulled
13 at the time,.

14 (14) Defendant failed to warn users of the rifle

15 that dampers or condensation in conjunction with cold weather

16 could cause the internal parts of the trigger of the rifle to

17 hang up such that the rifle would fire unexpectedly when the

18 safety was moved from the "on safe" position to thel"fire“

19 position despite the fact that the trigger was not being pulled
20 at the time.

21

22

23

24 S O A ——

25 h. At the time of plaintiff Teri See's injury, this

26 rifle was in substantially the same condition as it was when it

Page 7 - PRETRIAL ORDER
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1 left defendant's hands, and it was being used and handled in a
2 manner foreseeable to defendant. ‘

i. The unreasonably dangerous and defective condition
of defendant's product was the legal cause of injuries suffered
by plaintiff Teri See when, on October 27, 1979, she received a
gunshot wound from this rifle, which one Stephen Boudreau was
attempting to unload.

j. As a result of the above mentioned gunshot wound,

W 00 ~3 O vt A~ W

plaintiff Teri See suffered injury, including severe and

10 permanent injury to both of her legs. The injury was a blast

11 injury to the medial aspect of both thighs. It damaged the skin,
12 subcutaneous tissues of both thighs and the muscles of the right
13 thigh. Each such wound was 8" to 10" in diameter. Plaintiff

14 Teri See has sufféred permanent muscle damage, and her injuries
15 have required 6 surgical procedures, including a split thickness
16 skin graft. The wounds caused permanent disfigurement and

17 scarring of both of plaintiff's legs and caused residual muscle
18 weakness in plaintiff's right leg, including her knee.

19 k. As a result of plaintiff Teri See's injuries, she

20 has lost wages from her part-time work in the sum of $1,18y.2u,
21 and her earning capacity has been impaired.

22 1. As a result of plaintiff Teri See's injuries, she

23 will incur medical expenses and will need further surgery in the
.24 future.

25 m. As a result of Teri See's injuries, she has endured
26 pain and suffering and has received permanent injuries to both of

Page 8 - PRETRIAL ORDER
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1 her legs, all to her general damage in the sum of $500,000.

2 n. The above described injuries to plaintiff Teri See
3 caused her husband, plaintiff Darrel See, the loss of
4 companionship, society and services of his wife, all to his
5 damage in the sum of $25,000.
6 ’ o. The trigger adjusting screws on this rifle had not
7 been adjusted since before the rifle left Remington's hands.
8 p. Plaintiff Teri See's life expectancy is 49.5 years.
g9 q. Plaintiffé deny defendant's contentions of fact.
10
11 DEFENDANT

¥12 a. Defendant denies plaintiffs' contentions of fact.
13 b. The proximate and legal cause of the injuries

14 sustained by the plaintiff was the negligence of the owner of the
15 gun, Stephen Boudreau.

16 c. Stephen Boudreau (hereinafter referred to as owner)
17 was negligent in operating a loaded firearm without first

18 ascertaining that the muzzle was pointed in a safe direction.

19 d. Owner was negligent in operating a loaded firearm

20 when he knew or should have known that consuming alcohol could or
21 would interfer with his use of said firearm, causing a dangerous
22 condition to exist for himself and others.

23 e. Owner was negligent in failing to read the

24 ipnstruction manual provided by the defendant with said rifle.

25 f. Owner was negligent in throwing away the instruction
26 manual provided by the defendant with said rifle.
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g. Owner was negligent in keeping a loaded gun in a
house when he knew or should have known that an accidental
discharge of said firearm would be more likely to cause serious
injury to himself or any third party.

h. Owner was negligent in misusing and abusing the
rifle by improper maintainence and care.

i. Owner was negligent in failing to follow all the
manufacturer's manual instructions regarding the operation of the
rifle.

J. Owner was negligent in pulling the trigger of a
loaded rifle while it was pointed at the plaintiff with the
safety in the fire position.

k. Owner was negligent in improperly adjusting the
trigger pull contrary to the manufacturer's directions.

1. Owner was negligent in bringing a loaded gun into a
house.

m. Owner was negligen£ in failing to keep guns and
ammunition stored separately.

n. Any failure to warn the owner of said rifle is
irrelevant under any circumstances as the owner did not read any
of the material provided.

o. This particular rifle was not defectively designed,
nor was it deféctive in any way.

7. Conteptions of Law.
PLAINTIFFS
a. Evidence of defendant's post-accident design change
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1 1is admissible as substantive evidence that defendant's prior

2 design was defective and unreasonably dangerous.

3 b. Evidence of other similar complaints from other

4 owners of substantially identical Remington Model 700 rifles is
5 admissible as substantive evidence that defendant's design was

6 defective and unreasonably dangerous.

7 ¢c. Defendant's contentions of fact b. through m.,

8 inclusive, do not allege facts constituting defenses to

9 plaintiffs' claims. Defendant is attempting to raise, as

10 affirmative defenses, the alleged negligence of a third party,

11 the person who was attempting to unload the rifle that dis-

12 charged,~ injuring plaintiff Teri See. As a matter of law, no

13 such defense exists.

14 d. No evidence is admissible as to the existence or the
15 amount_pf the plaintiffs' settlement with the Boudreaus.

16 ‘e. In the event that the Court rules that the jury

17 should be informed as to the existence of the plaintiffs' set-

18 tlement with the Boudreaus, the Court should then instruct the ’
19 Jjury in unequivocal language to disregard the settlement and to ,
20 return a verdict for the full amount of the plaintiffs' damages.
21 The jury should also be instructed that the settlement credit

922 function is for the Court, not the jury, and that the Court will
23 reduce the jury's verdict by an amount equal to the settlement

24 amount.

25 f. Defendant's contentions of fact b. through o. all

26 allege facts which are provable, if at all, under a general
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1 denial. To repeat these contentions in the pretrial order does
2 not raise them to the level of affirmative defenses. "~The jury
should not be informed as to these contentions nor should it be
instructed regarding these contentions.

g. Plaintiffs deny defendant's contentions of law.

DEFENDANT

a. Defendant denies plaintiffs' contentions.

O 00 =~ o w»n S W

b. Evidence of defendant's post-accident design change
10 is inadmissible.

11 ¢. Evidence of similar complaints from other owners is
12 inadmissible.

13 d. If evidence of other complaints is to be admitted,
14 the plaintiff must first establish that this gun was, in fact,

15 defective.

16 e. Evidence of other similar complaints is inadmissible
17 on the issue of design defect as it has not been shown the guns
18 were substantially identical.

19 f. Evidence of payment of $25,000.00 by Stephen

20 Boudreau, to the plaintiffs, is admissible evidence.

21 g. Defendant contends that facts B through M inclusive
22 do allege facts constituting a defense to plaintiffs' claim.

23 Defendant raises the negligence of a third party, who was aiming
24 the rifle when it discharged, injuring plaintiff Teri See. As a
25 matter of law, the negligence of this third party was the dir"ect,

26 & &% %
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proximate and legal cause of the injuries sustained by Teri See.

h. The jury should be informed as to the existence of
plaintiffs' settlement with the Boudreaus and should be
instructed in unequivocal language of the reasons for Boudreau
not being a participant in this particular lawsuit, including the
fact that the covenant entered into between the plaintiff and
Boudreau and its legal effect precludes Remington Arms from
bringing Mr. Boudreau in as a third party defendant.

8. Amendments to Pleadings.

a. Plaintiff Teri See seeks to amend her complaint to
allege general damages in the sum of $500,000 rather than the
$250,000 set forth in the complaint as filed.

b. Plaintiff Teri See seeks to amend her complaint to

allege medical specials in the sum of $11,789.00 and lost wages

Wkt

Pgfel R. Chamberlal
f Aftorneys f 1nt1ffs

S
es D. Hueglizﬁ]
Attorneys fo¥  Defendant

IT IS ORDERED the foregoing P rial Order is

in the sum of $1,187.24.

Approved as lodged.

—— vttt

Approved as amended by interlineation.

DATED this __ day of , 19__

U.S. DISTRICT JUDGE/MAGISTRATE
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