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W. A. JERRY NORTH 
sc:~i·:.=-.:sE, ViI :;::_::., L:;nsoN, 1·;y;,::T, 11:00RE & R05ER'.:'S 
1200 Standard Plaza 
Portland, OR 97204 
Telephone: (503) 222-9981 

Attorneys for Defendant 

IN TH~ UNITED STATES DISTRICT COURT 

v:STRICT OF OR~GON 

:~~! s~s & ~~RR~L 
a:-id husband, 

v. 

w:.fe 

Pl ai!e-=i ffs, 

R:='.MINGTON ARI·:Es coMP.ll.NY, INC., 
a Delaware corporation, 

Defendant. 

I. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

:S.~CKGROUND 

No. Civil No. 81-886 L~ 

MEMOR?.NDU~ IN SUPPORT OF 
MOT I ON TO EXCLL":)E 
EVID:SNCE 

On October 27~ 1979, Mrs. See was accidentally shot 

19 through both legs by Mr. Boudreau as he attempted to unload h:. s 

20 I~odel 700 Remington r.:.fle (hereafter 11 the gun 11
) ir..side his house. 

21 with the muzzle pointed at Mrs. See .. and with his finger possibly 

22 0:1 the tr:gger. 

23· The design of the safety mechanism or:. the gun was in-

24 tended to accomplish several "risk reduction" functions, one of 

25 which was to lock the bolt in the closed position. Remington had 

26 arrived at this design choice after carefully reviewing various 

Page 1 - M::!:MOR;.NDUM IN SUPPORT OF MOTION TO EXC:..UDE EVIDENCE 
s:~·u1..~! Wlllll..MSON. WYATT, MOORE & ROURTS 

A.:to•nf"yJ ot Low . 
~ ~:J:' 5,ondord Fiozo 

Pc-::ond Or~or. Q720A 
'"'~·eP'"'o""c 2:i~.yoe1 

s 0443 



.,. 

1 alternatives and considering the safety trade-offs of each. 

2 Tl - . 1e:-e::o:-e, i:-:. orcer to open -the belt so ·..inl:aO. t~e gun, it 

3 was ~ecessary for M~. Boudreau to :re!ease the bolt lock by 

4 flipping the safety mechanism from the "on safe" position to the 

5 11 fire" position. 

6 Several years after the original desig~ of t~e gun ~as 

1 made, the Remington designers again ccnsidered the question of 

8 ~hether or not to continue to offer the "bolt lock" feature on the 

9 Medel 700 Remington rifle. The decision ~as ~ade by Remington de-

10 s:.g::"lers to elimi~ate t:ie 11 bol t lock" feab..:.re, and -the design 

11 cha~ge ~as irnple~ented after the acciden~ in ~his case. 

12 .Plaintiffs have indicated that they intend to offer 

13 evidence of this design change. The defendant rna~ufacturer has 

14 moved to exclude this evidence of a subsequent design change 

15 pursuant to Federal Rule of Evidence ~07. 

16 II. 

17 .Z:..RGUE:::NT 

18 (A) ?ne Rule. 

19 Rule 407 of the Federal Rules of Ev:dence states as 

20 follows: 

21 

22 

23 

24 

25 

26 

"When, after an event, measures are taken 
which, if taken previously, would have ~ade 
t~e event less likely to occu~, evi~ence cf 
the su~sequen~ measures is r.o~ ~dmissib:e to 
p~ove negligence or culpable cor.duc~ in con­
nection with the event. This rule does not 
require the exclusion of evidence of 
subsequent measures when offered for another 
purpose, such as proving ownership, control or 
feasibility of precautionary measures, if 
controverted, or impeachment. 
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1 The two bases for this general exclusio~ary :::ule are as 

2 follo;..•s: 

3 (l) 7::!1e ?rejud.:.cial. effect of s-..:.ch evicence overweig~s 

4 the relevance of that proof; and 

5 (2) The exclusionary rule encourages the reduction of 

6 risks an~ prcmotes prcd"..lct i~provements. 

7 De~endant co~tends that the rule requires the exclusion 

8 of e-,,ide::'lce regarding the design change. 

9 (3) ~he Rule r.pplies in a Strict Liability Design Case. 

10 i.:::-.~ot:.bteC.ly, t:he plain<;:iffs wi:..l a:::g-..:e -:.hat, a:::.:io"..lgh 

11 the =~~e would a~ply i~ a negligen~e case, it coes ~ot apply to a 

12 strict liability in tort case since the issue is the condition of 

13 the product and not the conduct of the manufacturer. There is a 

14 split of authority on t.his issue, and the Yarious cases on both 

15 sides are collected i~ the annotation "Admissibility cf Evidence 

16 of S·.1bsequent Remedial Measures Under Rule 407 of Federal Rules of 

18 of :::vicience of Su!:>seq-..:ent Repairs or Other Remecii al Measures in 

19 Products Liability cases", 74 ALR 3d 1001 (1976). 

20 The principal case holding that Rule 407 does not apply 

21 to strict liability in tort is Farner v. Paccar, Inc. 562 F2d 518 

22 (8t!'l C:.:=-. 1977). '!'::,.e .?~i:::cipal cases \,·:.:.c::: :hold t:-.a-: ;:-..:~e 407 

23 does apply to strict liab~lity in tort are Werr.er v. Upjohn Co., 

24 628 F.2d 848 (4th Cir. 1980), cert denied ~49 U.S. 1080 (1981); 

25 Cann v. Ford Motor Co., 658 F.2d 54 (2nd Cir. 1981); and Oberst v. 

26 International Harvester Co., 640 F.2d 863 (7th Cir. 1980). 

Page3 - ViEMORP ... ~UM lN SUPPORT OF MOTION TO EXC:..UDE EVI;JENCE 
s: .. ·.vA~~- WILLIAl.'.SON. WYATT, MOORE 6 ROi!~TS 

A•to"'"Y' ct Low 
~: J~ S1ondcrd P1ozo 

s 0445 



l Since Rule 407 is essentially a ~odifica~ion of the 

2 cc~~on law ge~eral exclusiona~y rule which has long been fcllo~ed 

3 in vi::-tually every state in the union, the principal cases which 

4 a?ply the common law general exclusionary rule are also of 

5 interest. In Caprara v. Chrysler Corp., 417 N.E.2d 545 

6 (~.Y. 1981), the court concluded that the gene~al exclusio~ary 

7· rule does not apply to a strict liability in tort action. 

8 However, in Rainbow v. Albert Elia Building Co., Inc., 436 

9 N.Y.S.2d 480 (1981), the court concluded t~a~ ~he rule does apply 

10 to st~ict liability in to~t. 

11 Despite the fact that the courts are in general dis-

12 agreement on this issue, ~e are fortunate that there is one cor.unon 

13 thread in the various cases on both sides of this issue that 

14 applies with full force to the instant case. Even the cases which 

15 hold that the general exclusionary rule (or Rule 407) does not 

16 apply to a strict liability in tort action based on a defect in 

17 ~anufacturing theory recognize that a different problem exists 

18 ~hen ~he plaintiff is contending that the product ~as defectively 

19 designed. Comprara v. Chrysler Corp., supra. The rationale for 

20 this distinctive treatment of a strict liability in tort claim for 

21 defective design or for failure to warn is discussed in Werner v. 

22 Upjohn Co., supra, and in Rainbow v. Elia Bu::..!.dir:g Co., sup::a. 

23 In the Werner case, the Fourth Circu~t explicitly 

24 responded as follows to the argument that the exclusionary rule 

25 should not apply to strict liability in tort cases since those 

26 cases focus on the condition of the product and not on the conduct 
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1 cf the manufacturer: 

2 

3 

4 

5 

11 ':.""~e :.~eas~:'""_:.:1; be~~.:.::d -:11.:s asse! ... -:.ed 
dis-.:in::-.:::'..0::1 v:e believe to be hypertec:l:ni::al, 
for the s~it is against the ~a::1u:act~rer, no~ 
against the product." f'lerner, supra, at 857. 

The Werner court also noted that t~e application of the 

6 exc~~sionary rule to a strict ~iability in t=rt case ~as s~~?orted 

7 by the close sirnilari~y bet~een negligence a::1d strict liability. 

8 !d at 8158. The sinilarity is even stronger i::1 a defective design 

9 case or a failure to ~ar~ case. Id. 

10 :n our brief i~ the Ca12aham v. Ctrys1e~ ~c~~rs Ccrp. 

11 act: 8::1 in t::e Ni~th Ci:::-::::::.:i t, another a:':tcr~ey in this .:irrr. arr;::..:ed 

12 ~~at the rule should ~ot apply in a strict liability in tort case. 

· 13 The :basis for thc.t ar<;ur.1ent was the case of Roach v. [(cnonen/Ford 

14 ~otor Co., 269 Or. 457, 525 P.2d 125 (1974) and the balancing test 

15 advocated by Prof es so:- Wade in "Products Liabi :!.i ty and Evide:J.ce of 

16 S'..1bsequent Repairs 11
, 1972 Duke L.J. 837. 

17 !:o· •. :ever, ?r~:essor Wade's se·.·en crits,::ia (see Xeye: 

18 G.K. Ccrp., ~npublished, 9~h Cir. 1982) and Reach v. Ko~o~en, 

19 supl·a, are no longer -:he Oregon law of strict liability in tort. 

20 :'he Oregon legislatu~e has now codified Section 4C2A o= ~he 

21 Restatement (Second) of 7orts, together with Comment a through m, 

22 a~d t~ose s~a~dards m~st ~e applied to meas~~e pla:~ti=f's contec-

23 tions - not Frofessor Wade's critera. ORS 30.920. Tr.eref ere, the 

24 arguments advanced by the court in Werner apply since the language 

25 of the Restatement itself is the law. 

26 
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1 IV. 

2 CON~L~SION 

3 Defendant's motion to exclude plai~t!~f's ev!dence o! a 

4 design change should be granted. 

5 Respectfully sub~itted, 

6 SCBW.Z..BE, WIL:S!.Z._~so~, h~F.':'T, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MOORE & RO:SERTS 

:Sy: 
W. ~- J~RRY N2R':'H, CSB ~75279 
T::-ial A::.torney 
O! At~o=neys ~c= ~e~endant 
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'i 

3 : hereby cert~~y that on Fetr~ary 15, 1983, I serve6 

4 the within MEMORANDUM IN SUPPORT OF MOTION TO EXCLUDE 

-~ EVI~ENCE on: 

6 PE':':S?. R. CP._:!l._~·~:'.: ::'.?.L~.:;~ 
229 Mohawk 3uilding 

7 222 SW Morrison Street 
Portland, OR 9720~ 

8 

9 

10 a tr~e CO?Y t~ereof at sa~~ a~~cr~e~'E 

12 -... c. '- c.bove ad.cress. 

13 DATED this 15th day of February, 1983. 

14 

15 

16 
\\'. ?. • JER?,Y !\0?.':H 

c:::ice 

17 o:: ~t~~r~~:s ~~= =~~e~~an~ 

18 

19 

20 

21 

23 

24 

25 

26 
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