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. JLRRY NORTH

CEWLSE, WILZLIAMSON, WYATT, MOORE & ROSERTS
1200 Standard Plaza

Portland, CR 97204

Telephone: (503) 222-9981

Rttorneys for Defendant

IN THz UNITED STATES DISTRICT COURT

Neo. Civil No. 81-886 LI

MEMORANDUN IN SUPPORT OF
MOTION TO EXCLUDE
EVIDERNCE

R=ZMINGTON ARMES COMPZNY, INC.
a Delaware corporation,

4

Defendant.

I.
B2CKGROUND :
On October 27, 1€79, Mrs. See was‘accidentally shot

hrough both legs by Hr. Boudreau as he attempted to unload his

Model 700 Remington rifle (hereafter "the gun") inside his house.

with the muzzle pdinted at Mrs. See’ and wfth his finger possibly
on the tricger.
The design of the safety mechanism on the gun was in-

tended to accomplish several "risk reduction" functions, one of

which was to lock the bolt in the closed position. Remington had

arrived at this design choice after carefully reviewing various
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alternatives and considering the safety trade-offs of each.
Therelore, in orcder to open-the belt so as to unlcad the gun, it
was necessary for Mr. Eoudreau to release the bolt lock by
flipping the safety mechanism from the "on safe" position to the
"fire" position.

Several years azfter the original design 2f the gun was

made, the Remingiton designers again ccnsidered the guestion of

whether or not to continue to offer the "bolt lock" fezture on the

-

licdel 700 Remington rifle. The decision was macde by Kemington de-

signers to eliminate the "bolt lock" feature, and the design
change was implemented after the accicdent in <his case.
Plaintiffs have indicated that they intend to offer
evidence of this design change. The defendant manufacturer has
moved to exclude this evidence of a subsecuent design change
pursusnt to Federal Rule of Evidence 4£07.
II.

ARGUMINT

,A

o
-]
o]
(0
s}
ol
(2]
(1]

Rule 407 of the Fecderal Rules of Evidence states as
follows: - - ' IR e

"When, after an event, measures are taken
wnhich, if taken previously, would have made
the event less likely to occur, evicence cf
the subseguent measures is not admissible to
prove negligence or culpable conduct in con-
nection with the event. This rule does nect
require the exclusion of evidence of
subseguent measures when offered for another
purpose, such as proving ownership, control or
feasibility of precautionary measures, if
controverted, or impeachment.
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Tne two bases for this generél exclusionary rule are as
follows:

(1) The prejudicizl effect c¢f such evidence overweighs
the relevance of that proof; and

(2) The exclusionary rule encourages the reduction of
risks and premotes product improvements. .

Defendant contends that the rule reguires the exclusion
of evidence regarding the design change.
(3) Tize Ruie Applies In a Strict Liabilily Design Cease.

Undoubtedly, the plaintiffs will arcue that, alithough
the rule would aoply i;_a negligence czse, it dces not zpply to a
strict liability in tort case since the ilssue is the condition of
tﬁe product and not the conduct of the manufacturer. There is a
split of authority on this issue, and the various cases on both

sides are collected ir the annotation "Admisesibility c¢f Evidence
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ALR Fed ©35 (1°980) and the annctzticn "Iimissibility

viQ

ty

nce of Subsecuent Repairs or Other Remecdial Mezsures in

(]

of
froducts Liability cacses", 74 ALR 32 1001 (1¢76).

The principal case holding that Rule 407 does not apply
to strict liebility in tort is Farnér v. P;ccar, Inc. 562 F2d 518
(8th Cir. 1977). The principal cases which h;ld that Zule £07
does apply to strict liability in tort are Werrer v. Upjonn Co.,
628 F.2d 848 (4th Cir. 1980), cert deniéd 449 U.S. 1080 (1%81);
Cann v. Ford Motor Co., €58 F.2d 54 (2nd Cir. 1981); and Oberst v.

International Harvester Ce., 640 F.2d 863 (7th Cir. 1¢©80).
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Since Rule 407 is essentially a codification of the
cenmen law generel exclusionary rule which.has long been feclloweagd
in virtually every state in the union, the principal cases which
apply the common law general exclusionary rule are also of
interest. In Caprara v. Chrysler Corp., 417 N.E.2d 545
(N.Y. 1981), the court concluded that the general exclusionary
rule does not apply to a strict liability in tort action.

However, in Rairbow v. Albert Elia Building Co., Inc., 436
N.Y.sS.2d 480 (1%8l), the court concluded that the rule does apply
to strict liability in tort.

Despite the fact that the courts are in general dis-
agreement on this issue, we are fortunate that there is one common
thread in the variocus cases on both sides of this issue that
apﬁiies with full force to the instant case. Even the cases which
hold that the general exclusionary rule (or Rule 4C7) does not
apply to a strict liability in tort action based on a defect in
nanufacturing theory recognize that a aifferent problem exists
when the plaintiff is contending that the product was defectively
designed. Comprara v. Chrysler Corp., supra. The rationale for

this distinctive treatment of a strict ligbility in tort claim for

defective design or for failure to warn is discussed in Werner v.

Upjohn Co., supra, and in Rainbow v. £Elia Bulldirg Co., sucra.
In the Werner case, the Fourth Circult expliciztl

responded as follows to the argument that the exclusionary rule

should not apply to strict liability in tort cases since those

cases focus on the condition of the product and not on the conduct
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cf the manufacturer:
reasoning behind tihils assertad
inction we believe to be n"pﬁrte:nn;:al
+*he suit ies against the manufzciurer, nc:
nst the product." Werner, supra, at 857.
The Werner court also noted that the zpplication of the
exclusionary rule to & strict liebility In tort cease was supported
by the close similarity between negligence and strict liability.

Id a2t 8158. The similarity is even stronger in a defective design

cass or a failure o warr. case. Jd.
In our brief in the Cailskam v. Chrysiex MNotors Ccrp.

acticn in the Ninth Circuit, another atterney in this firm zrgued
that the rule should not apply in a strict liability in tert case.
he bzsis for that arcument was the case of Roach v. Kcnonen/Ford

¥otor Co., 2869 Or. 457, 525 P.2d 125 (1974) and the balancing test

m

dvecated by Professor Wade in "Products Liability and Evidence of
Subseguent Repairs", 1972 Duke L.J. 837.

, Prcfecssor Wade's seven ¢

[
2
ot
o
"
¥
m
-~~~
n
1]
1]
Dx
D
1
H

G.4¥. Cecrp., unpublishe €th Cir. 1%82) and Recach v. Rornornan,

d,
supra, are no longer the Oregon law of strict lizbility in torzt.

The Cregon legicsleature has now codified Section 4C2A oI <the

Restatement (Second) of Torts, toggther with Comment a through m,

and those standards must be azpplied to measurs plaintiff's conien-
+ipons - not Frofecsscr Wade's critera. ORS 30.220. Therefcre, the

arguments advanced by the court in Werner zpply since the lancuage

of the Restatement itself is the law.
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Defendznt's motion to exclude plaintiZfi's evidence of a
design change should be granted.
Respectfully submnitted,

SCHWZBE, WILLIEWN

IENMSON, WYARTT,
MOORE & ROBERTS

W 0 ~N & n N
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hereby certify that on Fekruvary 13, 1982, I served

3
4 the within  MEMORANDUM IN SUPPORT OF MOTION TO EXCLUDE

o

EVIDENCE on:

6 DETTP R, CELM2EITZTY
229 Mohawk 3uilding
222 SW Morrison Street
Portland, OR 97204
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1 Dy lzaving a true copdy thereof at sald attcrner's cifice with
11 we ~1 vl e~ P R S SN e v S A de T er S e = g =% - £
il LIS Coerd ThEereln, CY Wil & person elfaeIrllsnlily I Chazrgce tnerecs,
qn - - .
14 gt the zbove address.

13 DATED this 15th day of February, 1983.
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