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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

TERI SEE and DARREL SEE, No. 3:13-cv-01765-BR

Petitioners ,

VS.

REMINGTON ARMS COMPANY, PETITION FOR RELIEF FROM
LLC., A Delaware Limited Liability JUDGMENT TO REMEDY FRAUD ON
Company, and SPORTING GOODS THE COURT
PROPERTIES, INC., A Delaware
Corporation

Defendants.
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IN THE SUPREME COURT OF TEXAS

NO. C-963%

LAURG HOMER UHaPA & RAQUEL LOPEZ CHAPA,
NDIVIDUALLY AND AS NEXT FRIEND OF
LUS RICARDO UHAPA, A MINOR, RELATORS

THE HONORABLE RICARDO H. GARCIA, HIDGE, RESPONDENT

CONCURRING OPINION

I join an the court’s opinion and judgment, which correctly conclude that the trial coun
abused s disergtion in refusing o order production of alternative design information cluarly
discoverable under Jampaode v, Towchy, 673 8 W.2d 565 (Tex. 1984 ong. provesdingy. {cannat
agreg with the disseating justices, who would endanger the safety of Texas gun owners and theiy
associates by granting absoluie protection for these materials despite their relevance and
imiportance 0 establishing Reminplon’s knowledge thay defests in the Maodel 7 Rifle cyused
it to discharge without putling the tngger. Unable to prevail in taxeffort, the dissent completely
misrepresents not only this concurrence bul, more importantly, the clear command of the court's

holdiog that in addion © those documents “identified for immediate release [, the trad court
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should] perform 2 thorough and careful review, poasibly with the assistance of an independent
special master with frearms expertise, and provide o the Belators all documents of a stmlar

aature.” S W.Md at

|13

In December 1984, Luis Chapa was shot when a Remington Model 700 bolt-action rifle
discharged during joading. In he ensuing products Hability action, he claimed thal the imury
was attributable to desigr defects in the rifle’s fire-control system. Chapa repealedly souphd o
determing any Remington atempt o prevent misfiring through improvements in the design of
this system.,  Among this discovery were requests for production of documents "melating o any
destan studies concerning alternate designs for the safety systemyor migger assembly mechamgm”
and those "regarding the replacement of any of the fire control system with a differeot desigy”
for cartain idenufied rifle models.

The only discovery produced, however, was himited both a3 to scope — research directed
specitically o improvement of the Model 700 -~ and as to tme -- only through 1981, After
Remington mistakenly provided minutes of is Firearms Business Team dated May 31, 1983

describing ongoing research inty a New Bolt Action Rifte (NBAR) as & "replacement for the

Model 700." Chapa demanded produciion of matenals relating to the NBAR program under
previous discovery reguests for altermative design and replacement information. When
Remington refused, Chapa served nobices of depositions accompaned by subpoenas duces fecum

requesting specific MBAR materials and filed 2 motion 10 compel production based on earlier
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reguests together with 3 motion for sancuons for discovery abuss,

At the first of five hearings concerning these matters, the trial count ordered production
of the NBAR documents for an in camera mspection, Chapa subseguently filed 2 second motion
1o compel discovery of allernanve demgn documents, including NBAR, and Remington filed 1
motion. for pratective order with respect i the deposiion notices.  After Witllam H. Coleman
11, Remungion’s Technical Manager respoosible for NBAR, refused to answer deposion
guestions on November 1, 1989 concerning the scope and objectives of the NBAR prograny,
Chapa sought an order compelling a response o questions “directed 1o his knowledge of
alternative designs for the Model 700 and an, replacement designs.”

Within a few days of his refusing 1o he deposed abowt NBAR, Coleman described the
PrOgram moa secret sworn statement,’ which Remington refused to provide f¢ Chapa.  This
affidavit, described in Remington’s motion for protective order’ as contining “techaical
mformation conceming the NBAR program {that} includes g comparison, 1o the exient possible,
of MBAR design concepts 0 the Mode!l 700," was sealed and tendered together with the NBAR
documents for in wpmers inspection,”  Prior to the trial court’s ruling, Chapa was permitied
actther to examine this affidavit nor to depose Coleman regarding 1S conients of the relevancy

of the NBAR mnformation. Although discussed by generalized groupings in this ex parie

4

This Affidavit of William B, Coleman 117 iy idorpomted i il sy Appendix A,
¥ Defrudant’s Motiva for Protective Ordes smd Reapouse to Plainiiffs” Molion o Compsl and Mation ke
Sanctioos {Movember 16, {889 ("Mouon for Protective Ovder™) at 38,

1A review of the affidavit indicates that this secrel Aling represented little wove than a slever Litigation tectic
1o fake sehvantege of an sdversary by geting the last sorebtiad word with the tial judge.  Swe Bomingion Arms Lo,
o Cangles, 8. W24 Tex, 1957) fwnanimously condemning the use of the identical &x parte filing).

3
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affidavil, the siocuments transmiited for in camerg review i 2 file cabinet contained vo indes of
any kind for the trial count or Chapa.® At a third hednng on the NBAR information on
Mevernbier 21, 1989, the tial cournt made ao ruling,

n January 1990, afier the court directed Coleman o submit to 2 deposition regarding
"replacement” designs, Hemngton sosght an order excluding any querigs reparding NBAR
pending the in camery inspection, Without a hearing, the trial cournt promptly issued an order
of elarification adopting Beminpton’s sugpesied language. At a fourth heanng on February §,
the court explained this order as entitling Chapa 1o informaton "{a]s long as #'s relating 1o the
TG ... s not t the 700 vou ase not ensitled 1o 36"

At the Bifth and firal bearing on February 27, the mal court affinmed the limitation of
guestions that could be posad to Coleman by overmuling Chapa's motion 1o compe!, but stated
that alternative design and replacement wformation for the Model 700 was discoverable. On
March 13, auestioning these rulings "that no discovery would be permitied on the subject of
alternative or replacement design,” Chapa asked that we mandale discoverability of the NBAR
miprmation and vacate the toiad court's "decisions” concermng NBAR. Because the trial coun
did not ssue 8 wrilten order concerning this multplicity of oral rulings, some of which
apparently authorized discovery of the MBAR information and some of which did nos, we

dirgeted the trial coust on June 27, 1990 "o reduce 1o writing” the decision on pending motions

¥ The manorr m which these documents wers provided hes substaptially vopaired appellate seview. They ars
not piembered by page, nor Grganizsd in g readily comprehensible wiy; handwrnitten naies of wdentifisd suthors
sre wamerons; magy docesients are undaied, Gwir ongie wathin the vompany's fling sysieom unkoown, 1t would
sppear that Remington saught 1o ympede rather thao 1o sacourage (7 comera inspechion.

4
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and cited Jampole v, Toughy, 673 8. W.2d 56% {Tex. 1984, orig. procesding), m advising that

*denial of discovery of alternative designs used in non-identical products constitutes an abuse of
diseretion. ™
The trial court’s subseguent weitien ouder of July 23, 1990 denied discovery, conciuding

that the NHAR matenals did not include alternatve desigs wnformation.

i

While cbjecting 10 the failure of the majonity © address & trade secret claim, the
dissenting justices undertake no examinabion mio whether Remington met its burden of proof in
establishing a right 0 protection.  Neither the svidence nor the documenis tendered by
Remington sstablish such a right,

At 3 time of rapid fechnological change, genuing frade secrety certainly deserve the
continued protection that our Texas courts bave fradisionally afforded. in Hyde Corp. v

Huflines, 314 S.W .20 763, 776 {Tex. 19585, we relied upon the Restatemént of Torts § 757,

¥ The order, dated Sane 27, P90, instructed the tial cowrts

wy veduce o writing Bz oval mabisg oo pesding wotions of Pluiaufls sod Defendanis | . g
cnanecting with his 1e Camers inspection of deocurosnds of Remipgton Aoms Coo relating 1o s New
Bolt Action Riffe program {"NBAR™S. Jee Jumpolew, Toushy, 873 3024 569 {Tex: 1984) (inial
oourt’s denind of discovery of alterantive destgns ulilized i noo-identicel produets constituies 36
abmse of discretion).

Justice Hocht oddly reserves his oriticisto of s ardie (or move than two vears affer 63 issuance.  He would Rirther
urge ancinierprelation of our appeiiate roles o bar mandamius selief when o written vrder i prodissed, . 3.W.24
at ., eneny when the frial coust refuses to issue one.
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cotnment b, i defining 2 teade secret as "any formula, padtern, devies or compilation of
information which is used in one's business, and which {provides] an opponunity 1o obtain an
advaniage over compelitors who do not know or gse 317 314 8OW 2 a8 776, Like any other
privilege, the burden of gstablishing the true existence of a trade secret and s value 1o the owner
remains on the clarmant, who musl show:

(13 the extent o which the information 1§ koown cutside of hig

husiness; (23 the sxiient 1w which it 15 known by employess and

others invoived in tus business; (3} the extent of the measures taken

by him 1o guard the secrecy of the information; {4) the value of the

information to him and His competitors; (5) the amount of effort or

money expeoded by him in developing the information; (8) the ease

or difficulty with which the information could be properly acquired

oy duplicated by shers.
Restatement of Tons § 757, comment b, 3t 6,

As these factors indicate, far more s necessary than simply showing that the inforreation
was developed in the course of trade or commerce. The showing required is substantial though
certasly noUnsurmountable. Our Hmitados on the scope of trade secrets and allocation of the
turden of pronf 1o the privilege holder anse not from a lack of respect for their economic
smportance but from a realizabon that secrecy burdens the search tor truth. In aceord with the
Restatement and our pricr writing, unless the veil of secreey s constrained, the very integnty
of our system of justice s endangered. Our significant concern with thiz very real threat to truth
has beer firmly incorporated into our rules prohibiting protection of trade secrets that "tend 10

conceal fraud or otherwise work injustee.” Tex. R, Ow. Bsvid. 507, To ensure thel seorecy

does ndt become subversion, the trade wecret privilege is oaly "spanngly permitted. ™ Lefinhard

8
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v, Moare, 401 §.W.24 232, 235 {Tex. 1966y (quoung Wigmore). Further, the privilgge 18 2
gualified one; the protection cannat be absolute:  secrecy cannot "avail against demand for the
gruth i a oourt of justice.” &l

Remington did not meet this burden.  [ts evidence was imited to a single secref affidavit
which, as 3 matier of law, cannot consiitule supporiive evidence., While this case was under
submission, the court considered this identical affidavil in ancther proceeding involving the same
counsel and unanimowsly condemned it ex parte filing.  Remingion v, Cangles, S W.2d
o ATex, 19923, Since such submission is ymproper, we held thai i "cannot prownde the
evidence necessary to carry Remington’s burden of proof” as to claimed privileges. M. at
The only other evidence offered by Remington to support its claim of privilege are the documents
themselves, of which 1 have made g thorough page by page examinafion.

The decuments themaelves, standing alone, do not satisfy the six-part Restatement test -~
nothing i3 shown as to knowledge outside the company, the measures taken to guard the secrecy
of the information, the value of the information, the difficulty of duplication of the information
by others or the amount of effort or money expended in developing it Moreover, many of the
documents do not reflect they are confidential or propnetary; many do not indicate by whom they
were prepared or received. Some of them are public information.  Included within the claimed
secret MBAR materials are copigs of numerous public patemts, advertising and informational
brachures prepared by parts supplisrs and manufacturers, and magarine articles concerming topics
such as new rifles of competing manofacturers, gun expens and game hunters. Several relate

goly o the Model 700, but have been placed within the NBAR files gither by mustake or
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intentionally o avoid their production.  As one court has recently concluded n reviewing what
is apparently the same mformabon;

A few documents ave copies of magazine articleg, already part of
the public domain . . . . A large nomber of the NBAR documents
include sigmficant references to the Model 70X, as well a5 o
similar moddels of defendant’s products,  Under Remington's
assertion, any document placed in these files is privileged as &
trade secred because it 13 pan of the "eompilation of informanon.”
Taking defendant’s arpument 10 the "nth” degree would encourage
defendants to merge research on existing/old products with
development of sew designs in order to avail themselves of the
irade secret privilege for all documents placed in the on-going
research files,  The documents do not lose their relevance 1o
plaintiffs claims simply by their placement in the NBAR files,

Two examples lustrate the overbreadth of defendant’s
contention that all the documents wre eatitied to absolute protection
a% MBAR frade secrets, The first example 15 an undated note from
Ed Herring on a photocopied page from a magazing or book . . .
The note specitically addresses  incorporating an  allemative
component 1 the Model 700 rifle. . . . The second example
appears o be a customer letter, from Bob Hegel, about the Model
708} written on February %, 1984, 0 (. Mr. Hegel is 2 gun weiter
... {and} thas ledter discusses only the Model 708 . . .

Hartman v Resington Armns Co., _ F Supp. _ [W.D Mo, 1882 Clearly all of the
Jocuments do oot contain trade secret information; indiscriminately extending protection to
everything Remington submitted would mock the law of privileges and tnvery the proper
placement uf the burden of provt,

Luts Chapa clearly established the relevance of and his need for the documents, by

offering evidence demonstrating that the NBAR program had as its goal improvement of the
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defective fire contrad on the Model 700 and that Chapa faced @ significant Sme gap in the record

as to Remingion’s knowledge of the defect.® Included in Thape’s showing was:
$ 3z 1985 Remington memorzndom descnbing the NEAR program as ong 1o
desipn & “replacement for the Mode! 7007

¢ another Remington memorandum declanng that an improved fire control be
installed in the Model 700 no later than October 1982 “to put us in 2 more securs
position with respect o product labdlity”

¥ a memerandum evidencing an increase of ¥130,000, in early 1981, in the

research budget for development of an improved Model 700 fire control

+ proof of the abrupt discontinuation of further research oo the firm-control
system of the Model 700 after Decenibier 1981 comeident in tme with the
commencement of the NBAR program

¥ Jdeposition iestimony that models of new, mmproved fire controls had been
designed and assembled as pant of NBAR, that prototypes had been built and
tested, and that the NBAR Hre controds could be retrofitted 1o the Mode! 7YX,
& Remington’s admission that the fire control alternatives under consideration n
the NBAR program and those U claims were geared solely io the Model 700
"sttempt o execute the same dea {simultaneous blocking of the sear and
triggery”’

+ Remingion’s concession that the fire-control system research adopted the name
"NBAR” in "late 1980 or 1981, shout the time of the substantial increase in
research funds for the Model 700 fire-controd system.

4+ Remington's admission that " NBAR componeats which are or have been under
consideration include a4 . . . different fire control.™

» e fact that the NBAR documents were generated afier the aifle that imured Luis Chaps wes manufuctured
prechides neither their discoverslicy por sdmusibibity ot fnal. Rule 30%e) Tex. B. Civ. Evid., provides tha
submequent remedial mensives ore sdmussiide “in products lability ceses basad oo strict Lability.* See alse 24,
Hadley Fdgar, Jr. & James B. Sales, Texws Terts o Remediss § 41.033YdHi] (19907 lemphasis sppplisd)
{"Exvidence of acoons that s defendant takes aifer 2 poxduct catses damage o iahury aad st gee intended 1o reddiuce
the ilketibood of & recurrence of such s event is admissible 1o strict habihiy astions. ")

! Mlotion for Protective Onder 32 13 (emphasis in ariginal).

5
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$ Statements by Remington that NBAR information has relevance to the relative
safety of its models compared ¢ s competitors and the possible nced for
Warnngs:
“Also included within these documents are Remington's assessment of the designs
exevuted by other manufacturers.”™
Pragertad with similar svidence, a federal district court covcluded a3 to these same documents
that:
Plamntiffs have glso demonsirated the need for these documenis.
Without the NBAR documents, plainaff is lefl with 3 significant
time gap in the evidence concerning the mformation known o the
defendant . . . .
Hortman v. Remington Arms Co., __F. Bupp. at .

Moreover, the documents themselves demonstrate relevance and need. Many of them will
prowide evidence of preat significance, perhiaps the only evidence, 45 to Remingion’s knowledge
of defects and of its ability o implement safer, aliernative designs. These matenals suggest that
Remington's on-going research concerms were precisaly those that are at issue w this libigation -
= whether 1t Jouew of problems with the safety in the Model 700 and whether ymprovement was
feasible. Included among them are research reports aod memorands showing that new safety
assemblies and fire controls had been iested in the Model 700 on several occasions before
Chapa’s injury; memoranda recommending improvements 1o the safety in the Model 700,
iciding multiple blocking of the sear and trigger; competitive review of competing nfles” fire
controls and safeties; and documents reflecting significant concerns regarding the Model 700 hy
Remington personngl. Lais Chapa should have an opportinity o examing these docaments and

to depose those Remington employges involved in these evenls relating to the Model 700, As

19
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another court correctly concluded in reviewing these decuments:

ihe evigence also provides the only sou - admissions and
wnformation_on_defendant’s knowledge of alleged Model 700
defects, tosting done on Model 700 and aliernative components.

Ty

Harmmn v. Remingron Army Coo, _ F. Supp. at __ {emphasis supplisd).  That coun ordered
disclosure of most of the documents we conasrder taday, Contrary o the dissent’s assertion, far
more than “three or four® of these documents were improper]y withheld.
Luis Chapa could not have made a more compelling showing. This coust has recognized

the considerable hardship associated with proving need for documents the contents of which a
party has never seen and cannol possibly know. I Stre v Lowry, 802 5,W.2d 669, 673 (Tex.
1901}, we onanimousty held that severs] ssurance companes had sufficiently demonstrated the
need for documents encompassed by a stamtonly qualified privilege by showing that thig
information was obtained in an investigation of their conduct and could beuseful 1o them, That
writing properly recognized that

It 35 difficult for ihe insurers 1o make & more particularized

showing of need for these documents, the contents of which are

unknowrn to them. We determine that a sufficient showing was

made to esiablish substantial need.
This preference for openness shonld not be limited 1o only those circumstances benefitting

IRSUTANOE COMPARIes,

W have consisiently recognized the importance of permiting full discovery combined

1§
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with narrowly drawn protective orders when necessary (o protect genubrie brade seorets 3
Gargia v, Feeples, 734 SOW.2d 343, 346 (Tex. 19871.% Here, Luis Chapa made clear his
willingness 1o be bound by a lengthy protective order that was already i place to preserve any
proprigiary rights of Remington in mnformation provided during discovery, Based on the sams
facts presented 10 the trial court 1w this case, oné court has already concluded that a2 profective
order would adequately safeguard Reminglon’s proprigtary interests with respect 1o virtually all
of the MBAR doouments, Hartman, __ F. Supp.v at .

The dissenters would pernit an absolute privilege for all irade secrels mntamount 1o 2
legally sanctioned license for unfadr competition or fraud, and would sanction the continued
manufacture of dangerons produchs By the party asserting the privilege, by depriving the
opposing htigant of the necessary evidence o prove ils case. They would assure Remington the
right o conceal evidence conceming the potentially dangerous features of s fire contyol and
satety to the detriment not just of Lus Chapa hut many ofher gun owners as well, Justce 15 oot

servid by protection of mformagon that preciudes far resolution of 2 fawsait,

¥ Wihale discovershility by the partiss is oflen confused with disclosability 1o the public, discoverability wad
disclosability 1ssuns must be resclved seperstely. Reminpton sepves that discovery will hamper ats shility to prevent
the docwments” public diselosure.  Qur order tuasterning the documents (o the taal court 10 no way peevents
Remingion from seeking tampurary or contsmuy relief form pablic dissemmnation pursusnd to Tex, &, Civ, P, 762
S 1663}, Adthough 3 protective ordey was alrsady obtatesd, complisace with these provisions w reguined becanse
the records o guestion constitute thuse from & peading vase "exchanged afier the effactive dute Jof Rule 76a].” Ten
R e, P T689),

? The burden s on e movant i prove that the failure fo jssus 3 protective neder will vesult in a “particular,
artcuizied snd dersoustable injury, us oppossd 1o conchisory allegations™ I wt 343; see ajso Masings v
Whittippion, 792 S.W 24 4D, 930 (Tex. 1990, ong. pvoreeding).

12
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i1

KMor can mapdamus relie! be denied here on grounds of administrabve convenience, on
the claim that this court does not have the bime or the resources 1o review maienals submitted
for in camerg inspection.  This would contravene our recognized practice, reaffirmed only two
weeks ago without objechon:

When, as here, the documients themiselves ary the ondy evidence
offered to establish an exception 1o g privilege, it is proper that the
reviewing court review the documents to determine if they ziearly

suppeat the exception.

Granada Corp. v, Fivse Court of Appeals, S W.2d . (Tex, 1992, ong. procesding).
Accord Barmey v. Whindnpton, 751 S.W.2d 493, 495 (Tex. 1988, orig. proceeding); Welsel
Engerprises, Inc. v, Curry, TI18 S.W.2d 36, 58 {Tex. 1986, orig. proceeding), Jordaw v Fourth
Cimert of Appeals, 701 5.W 20 644 (Tex, 1985, The dissenting justices disparage ths effort ag
"micromanagling discovery.” 5. W.2dat . They fail to recognize that an appellate court’s
refusal to consider in romera submissions would gram to the trial court unbridled discretion in
determining prvileze. Neo maiter how egreglous the denial of discovery, how impossible the
claim of privilege, or whether or nnt the trial judge ever even examined the tendered materials,
no abuse of discretion could be shown (f the tnal count simply states that an in comerg rovicw
has besn performed.

Oy obligation o ensure that the Jaw of evideniiary privilege 15 correctly applisd cannot

b dependent upon the number of documents one seeking 10 avoid discovery submits for an in

13
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veornerg inspiction. A contrary approach would only encourage miore unwarranted resistance 1o
discovery ~ an incén tive 1o ship 3 boxcar of documents when only 2 box woold suffice. Further,
whegther the error affects one document or one hundred, cue percent or fifty percent, when the
wromgfid grant or denial of discovery substanpally affects o party’s rights, mandamus 5
approprizie. This court’s mandamus jurisdiction protecting against atruse of diseretion would he

hat a hollow promise i 4 different view were 0 preval,

V.

o

Today's opinicat approprately recogmzes that “dental of these discovery materials
severely vitiates {Lais Chapa'st ability to present & viable claim avtrial,” _ S.W . 2dat _, thus
meeting the standard set forth for mandamus rehel iy Walker v Packer, 827 5. W 3d 833, 843
{Tex. 1992, orig. proceeding).  Although 1 belleve the Walker constraints on issuance of
mandamus when discovery is wrongfolly denjed are 100 onerous, see id. 4t 846 (Doggeyr, 1.,
dissentingy, 1 agree that Chapa has fully shown he lacks an adeqguate remedy by appeal,

The dissent would interpret Walker to ensue that mandamus could never itsue when
discovery is denied, unless the applicant confesses that, without the materials sought, the il
court most ad shoukd direct g contrary veadict.  Claiming that Luis Chapa hag sot shown hig
case will be vitiated without the NBAR documents, the dissenting justices rely exclusively on the
fact that Chapa's counsel, in argument {o this court, was snwilling 1 declare publicly that a jury

finding of Hability was impossibie without the requested production. _ S.W.3da .

14
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Meither Chapa nor s counsel has seen these documents. Because we have mviswsd
them, we can teadily ascertain thewr value in the underlying Htgation.  Relief shoold not be

denned simply because a party 1 unwilling to adout defest or ot guess the e worth of what

Just last year tys court unranimously stated tha
Affording parties full discovery promotes the fair resolution
of disputes by the judiciary. This court has vigorousty sought to
ensure that lawsuits are "decided by what the facts reveal, net by

what facis are convealed.” Discovery is thus the linchpin in the
search for truth . . .

Sire v fewery, 802 S.W .24 at 671 {cilanons omitted). Today's decision ensures that this
Htigation will net be one of "gamoesmanship and secrecy.” &, but instead will promaoie 2 fair

resplution thirough revelation of the facis.

Lioyd Doggett
Tushics

Opinion Deliversd: December 31, 1992
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