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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

PORTLAND DIVISION 

TERI SEE and DARREL SEE, 

Petitioners , 

vs. 

REMINGTON ARMS COMPANY, 
LLC., A Delaware Limited Liability 
Company, and SPORTING GOODS 
PROPERTIES, INC., A Delaware 
Corporation 

Defendants. 

No. 3:13-cv-01765-BR 
~~~~~~~~~~ 

PETITION FOR RELIEF FROM 
JUDGMENT TO REMEDY FRAUD ON 

THE COURT 

EXHIBIT 25 
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IN TIJE SlJPREiVIE c:otJRT OF TEXAS 

No. C-9639 

LAURO HOMER CHAPA & RAQUEL LOPEZ CH.APA. 
l.Nf.HVIDUALL Y ANf) AS NEXT FRIEND OF 

LUIS RICARDO CHAPA, A MINOR, RELATORS 

'-'· 

THE HONORABLE RJCARDO H. GAR.Cf A; JUDGE, RESPONDENT 

ON PETfffON FOR WRIT OF MAJ<..fl)AMt!S To THE 

229TH DISTRJCT COURT OF DUV,l!J. COUNTY, TEXAS 

CONCURRlNG OPU'i410N 

I join u1 the court's opinion and judgrnent. which correctly conclude !hat the trial court 

.abused its dis.cretion in refusing lo order production l~f alternative design information clearly 

disc.over.able under JampaitJ v, T<>u.d1y, 673 S. W.2d 569 (Te.x. 1984, ong, proc.eedingJ, l. .cannot 

agree with the dissenting justices, who would endanger the saftt}' of Texas gun owners and their 

assor.iate:s by granting .absolute protection for these materials desµite their relevance and 

importance in establishing Rern:inBton 's lrnov.Ae.dge that defects in the Mooel 700 Rifle c~use-d 

it to discharge without pulling the trigger. Unable to prevail in this effort, the dissent completely 

misrepresents; not only this concurrence but, more importanHy, the clear command of the court's 

holding that in addition to those documents "identified for immediate release L the trial court 
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should] perfQtm .a thotnugh and careful review, pos...~ibly with the assistar1ce of an independent 

special master with firearms expertise. and provide to the Relators a.ll do•.::uments of a similar 

In December 1984, Luh Chapa was shot when a Remmgton Model 700 boit··acuon nne 

discharged during loading. 1n the ensuing pmducls liability actkm. he claimed I.hat the in1ury 

was attributable lo design def~:tS in the rifle's fire-<.xintrol system. Chapa repeatedly sough!. to 

detennine any Remington attempt to prevent misfiring through improvements in the design of 

this system, Among this tliSt-:(wery W{~re reqw!sts: for production of documents "relating to any 

design studies c.oncern.ing alternate designs for the saJety system or trigger assembly mechanism" 

and those "regarding the n~placement: of any of the fire control system with a differem des!g11 ~ 

for certain identified rifle models, 

lne only discovery prod~ieed, however, was limited both as to scope - research directed 

specifically to improvement of the Model 700 --- and as Lo time ~-· only through 1981. After 

Remington m.istaken.ly provided minutes of its Fire.arms Business Tt<....am dated May 3 l • l 985 

describing ongoing research into a New Bolt Action Rit1e (NBAR) as a "rep@t;ernent fQ[ the 

~L]J:K!." Chapa dem.am.1ed production of materials relating to the NBAR program under 

previous di:;:,:.X"wesy rtX}Uests for alternative design :and replacement infnrmatiorL \\'hen 

Rerri.ington n::fosai; Chapa served notices of depositions accompanied by subpoena,<; rluces tecurn 

requesting specific r'>t'BAR materiafo and ftle<l a motion to compel production based on earlier 
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requests together with a motion for sancttom for discovery abuse, 

At the first of five .hea.r:ings concerning these n13.tters, the tfra.l court ordered prod11ction 

of the NBAR documents for an '.m ~~mern inspe{:tion. Chapa subsequently fikxi a ~.cond mot1on 

to compel discovery M alternative design documents. including NBAR, and Remington filed a 

rw)tfon for protective order with respect to the deposition notices. After WiUiam H. Coleman 

11 ~ Remrngton 's Technical Manager responsible for NBAR, :refused to answer deposition 

·questions on November 1, 1989 concerning the scope and objtxti.ve..') of the NBAR program, 

Chapa sought an order compelling a re~ponse to quest.lons "directed to his knowledge of 

alternative designs for t.he Model 700 and an.! replacement designs.~ 

Within a few <lays of his refusing to tie. deposed abfJut NBAR, Coleman described the 

program in a sel.!fet swom statement,' wh.k:h Remington refused to provide tc~ Chapa. This 

affidavit. describe.d in Remington's motion for protective order as. corrra.ining "tecbnic~1l 

information eonc~ming the NBAR program [that] includes a comparison. to the extent possible, 

of NBAR design concepts to the Model 700." was sealed and tender~ together with the NBAR 

d<..x:uments for in ~im1er_g inspection,) Prior tc the tri.al court's ruling, Chapa was permittt<l 

neither to examine thi:~ affidavit nor to deptJs.e Coleman regardi.ng iL<; cof'itents or the rdevancy 

of the NBAR informatioiL AH.hough discussed by generali1;ed groupings in this :~ QM.lg 

PefctU.l.ant's Motiou for Pro~tive Order md Rei.-poru.e to Plarntiffa' Motioo w CompeJ and Motfori k<r 
Swd.imii; (November l.6, !989) CMotioo fi.-°Jr Prol.ecti'>'c Ordet") at JS. 

·! A review of the riffidavit indicates that !his socret fiti.ng represented little mnre tha.n a clever !.ittgatio11 tgi:hc 

to take ll<lvML&g-t of an ilJ:11c~ by jet.ting UWi last imrebutted word 'kith ilie trial judge. Sa Rcn:ingicn A.rmt Co, 
t•, Caneles, _ S, W.2cl ,,_ tTel:, !992) (utl.IUlilOO~>ly tondeoming ·lb{: i1se of the ide1:1ti•:a.I ex pane f'm.ng). 
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affidavit, the ekx:umeflts transmitted for in camera review it; a file cabinet contained no mdex of 

any kind for the trial coon or Chapa,• .At a third hearing on the NBAR iofr:nmation on 

November 21, 1989, the trial court made no ruling, 

In January l.990, after the court directed Coleman to submit ttJ a deposition regarding 

"replacement" designs, Remingmn sought an order excluding any queries regatding NBAR 

pending the ill @mern inspection, Without a hearing, the trial ooort. promptly issued an order 

of clarifu:::ation adopting Remington's suggested language, At a fourth hearing on February 5, 

the court. expl.a:ined this order as entit!ing Chapa to inforrnation "{a]s long as it's relating to the 

700 . . . . lf it's not tn the 700 you are not entitled to it." 

At the fifth and final hearing on February 27, the Uial court affirmed the limitation of 

qtlestioos that could be posed to Coleman by overruling Cha.pa's motion to compel, but st:att(i 

that alternative design and replacement information for the Model 7(~) was discovernhle, On 

March 15, questioning these rulings "that no discovery would be permitted on the subject of 

alternative or replacement design,~ Chapa asked that we mandate discove:rability .of the NBAR 

information and vacate the trial court's "decisions." concerning NEAR, ~.ause the t:ri.al <'.Ollrt 

did nm issue a written orde.r concerning this multiplicity of oral rulings, some of which 

appanmUy authorized. diS<.'-OWf)' of the NBAR information and som.e of which did not, we 

directed the trial comt on June 27, 1990 "'to reduce to writing" the decision on pending motions 

' The r.oanne:r in which these <locumerit~ wefe provided ha.'l substimhally HilplilreO appelfate review, They art.~ 
i><il. o.umbered by f>itge, nor organilM in ll: readily c:orriprebens:ib!e way; handwritten noie$ •>f uni<lentiHed authors 
<ne i:nm~roos; many doi:;.umeots an:: WJ.datoo, their onsin within the romptm:y's filini sys1em unk!iown, H wo1;\a 
~ppear tliat Remiugton ~11gbt to 1rnptrs.!e rat.her tllM tc er~.ourag.e in ctnnt:Fa in.spioctioo. 
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"'denial of discovery of alternative designs use!I tn n<m·irlentic:.aJ products constitutes an abuse of 

discretion. ~J 

The trial court's subse4uent written order of July 23, 1990 denied diso:wery, concluding 

that the NEAR materials did nN include alternative de$ign informatiotL 

Wh1Je obj~;ting to the failure of the majmity to address a trade secret claim, Uie 

dissenting justices undertake no e:(amination into whether Remington rnet its burden (Jf proof In 

establishing a right to protection. Nelther the: evidence nor the documents tendered by 

Remington estabHsh ;;uch a right, 

At a time of rapid technolngica! change 1 genuine trade rec:rets certainly de~rve the 

continued proteclion that our Texas courts have tra<lirionally afforded'. 1n Hyde Corp, v, 

fl!![fines, Jl4 S:.W.2d 163. 116 (Tex .. 1958\ we relied upi:m the Restatement of Torts§ 757, 

to re.ihir..e t<l V<riting h.is oral ruling oo ~ruii.ng motions of Pbintiffs ai.14 Defontlaois . in 
L'.i)ru'.lecr.:ion with his in camera ~~tioo of aocu.l'»lIDis of Remington A.rats Co, relating .U> ils Ne.w 
L-li)H At~tioo Rifle prozram CNEAR·j, See l!!J!W<?le v .. fou.eby, >'.!7) S, W.2d 569 (fe-~, 19&4) (tri.a.1 
wuri's den.iii <sfrlis.:::overy >)f altenw.t:ive dei>igru> utihu:d in ooo,fr!entie3l produ.:ts wnstitul& ~ 
abu....;:e of >.l1screifoo}, 

Ju..-;l:ice Hecht oddly reserves his c:ri11cism of this order for more than two years attef it; is..'it~. He W<Ju!<l further 
urg<: an i:ntctpre-Wfon of our appellate rules to b3.r ~ rel.i<::f whee nu written order is prod~, _ S, W. U 
a1 ~-' even wtmn the trial court refuses to. i...«:rue ooe:. 
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comment b, in defining a trade secret as "any formula; pattern, device or compilation of 

information which is used in one's bu.siness, and which [provides] an c€.Jppcirtun!ty to obtain an 

advantage over competit<.m; who do not know or use it-"' 314 S, W .2<l at 776, Like any other 

privilege, the burden of establishing the true existence of a trade secret and its value to the owner 

remains on the daimant, wlw must show: 

( !) the extent to which the information ls known outside of hi~< 
business; (2) the extent to which it is known by emttloyees and 
others involved in tris business; (3) thee~ tent of I.he measures taken 
by him to gura..rd the secrl.Xy of the information; (4) the value of the 
\nfurrnation to him and his wmpetitors~ (5) I.he amount .of effort or 
money expended by him in developing the inforrn.atfon; (6) the ease 
or difficulty with which the i.nformatfon could be properly acquired 
or dtrpUcate.d by cithers .. 

Restarerrient of Torts § 757, comment b, at 6, 

As these factors indicate .. far more is necess.ary than simply showing that. the information 

was develotxxi in the course. of trade or comrnerc.e. The .showing requi.re-0 is substantial though 

certainly nN insurmountable. Our hmitation on t.he xope of t.rade secrel<: and alhx:at.\on of the 

burden of proof to the privilege holder arise not from a lack of respect for their .x.onomic 

importanr..e but from a realiz.auon that secrecy burdens the search for tnHJL In ac.cord wit.h the: 

Restatement and our prior writing, unless the vdl of se<:recy Is constrained. the very IJ1tegrity 

of our syHem ofjtt~tice fa endangered. Our significant concern with this very real thre.at to truth 

has been firmly incorporated into our rules prohibiting protection of trade secrets that "tend to 

concea.J fraud or otherwise work injustice:• Tex. ft Civ. Evid, 507, To ensure that secrecy 

does not become subversion, the trade s.e:cret privilege is only "sparingly permittct:L" Ldwhard 
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v. Atoore, 401 S.W,2d 232, 235 {Te::<, 1966) (quot1ng Wigmore), Funher; the privHege is a 

qualified one; the protection cannot. be absolute: secrecy carm.tJt ;,avail against demand for the 

truth in a court of justice." M., 

Remingtmi did not meet thi& burden. ft:s evidence was limited to a single secret affidavit 

which, as a matter of law, carinot ctmstitute supportive evidence. Wnile this case wa.s under 

subrni~~ion. the court considered this identical affidavit in another pnxeeding inV-Olving the same 

cotmsd and ummimously ct"mdemned its ex pane filing, Rt:mington v. Canales, _ S. W 2d _ 

, ··- (Tex, 1992). Since such submission is improper. we hdd that it "cannot provide the 

-evklence ntx:es~ to carry Remington's burden of proof" as to daimeJ privileges, Id. al _, 

The only other evidence offered by Remington to support k>i claim of privilege are the docnments 

themselves, of which l have made a thorough ~ge hy page examination. 

The docurnenrs the.mse!Ves, standing alone, do nnt satisfy tl1e six-part Restatement test ·-

nothing is: shown as to knowledge outside the compM:iy, the measures taken to guard the secrecy 

<;}f the infonnatfon, the value of the irtforniation, the. difficulty of duplicatl<:m of the infon:naiion 

by cit.hers ()f the arncinnt of effort or money expended in developing iL More<:tver, many of the 

documents do oot reflec.1 they a.re confidential or proprietary; many do not indicate by wht"Hn they 

were prepared or received. Some of them are public information. Included within the claimed 

secret NBAR materials are copie.s of numerous public patents, advertising and informational 

brochures prepared hy parts suppliers and rnanufacturers, and magazine articles cnnc.emi:ng topic!i 

such as new riHes of t'.Qmpeting manufacturers, gun e:xpens and game hunter$, Seve.ral relate 

2!1lt. to the Mooel 700. but have ~n ptaced within the NBAR files either by mi.stake or 

7 
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intentionally to <1\nJid their prQd!.lction, As one court has recently concluded in review!Dg what 

is apparently the same information: 

A few docmnenL<> are copies of rnagazine articles, already part of 
the pub!.k dornain . . . , A large number of the NHAR documents 
include signifkant references to the Model 700. as well as to 
simiia.t mode ls of defendant's products, Umier Remington's 
asse.rtion, any document placed in these files is privileged as a 
trade secret becaure it is part of the "compilation of infonnation." 
Taking defendant's argument to the ~nth" degree would eoeournge 
defendants to merge re~<ean:;h ()fl existing/old products with 
development of new designs in order to avail thems.e1ve.s of the 
trade secret privilege for all dt.;icuments placed in the on-goi.ng 
reSf"..arch files, The documents do not lose their relevance to 
plairrtiff'\ cfa.im& simply by their placement in the NBAR files, 

Twz) examples illu.stmte the overbt.eadth of <lefendanes 
cont.ention tbat all the documents are entitled to absolute protectioo 
as NB.AR trade secrets. The first example is an undated note from 
Ed Herring on a photocopied page from a magazine or book . , , 
The. note specifically .addresses incorporating an alternative 
component in the Model 700 rifle. , .. The second example 
appears tt1 be a customer letter. from Bob Hegel. about the. Model 
700 written on February 9, l 984 v , , • Mrv Hegel is a gun writer 
. , , [and] this letter discusses only the Model 700 , , , _ 

Hartman v fh~mingwn Arms Co,. __ F, Supp, -· (W.D. Mo, 1992), Clearly all of I.he 

Jocumems dn not contain trade secret information: indiscriminately extending protection to 

everything Remington su.bmH.ted would mock the law of privile<Je;s and invert the proper 

placement nf the burden cif pn)Of 

Luis Chapa clearly established the relevance of and his need for the documents, by 

offering evidence demonstrating that the NBAR program had as Hs goal improvemem of the 

Exhibit 25 
Page 9 



Case 3:13-cv-01765-BR Document 1-27 Filed 10/04/13 Page 10 of 16 Page ID#: 315 

defective fire control on the Mode! 700 and that Chapa fur.ed a significant time gap in the record 

as to Remington's knP.~led~ of the -defect.~ Included in Chaµa's showing was: 

+ a 1985 Remington memorandum describing the NBAR progmm as one to 
design a "replacement for the Model 700" 

t another Remington metnofam:lum declaring that an improved fi.re control be 
i11stalled in the Model 700 no later than (ktober 1982 "to put us in a more se.::ure 
position with respect to product liability" 

+ a memorandum evidencing an increase of $130,{)(X). in early f 98L. in the 
research budget for development of an improved Model 700 fire contra! 

• proof of the abrupt dfacontinu.atfon of further research into the fire-control 
system of the Modd 700 after December t98l ooind<lent in time with the 
c<Hnmencement of the NBAR program 

* depositinn testimony that models of new~ improved fire controls had been 
designed and assembled as pan of NBAR, that prototypes had been built and 
tested, and that the NBAR fire, controls could be retrofitted to the Model 7CXL * Remingtcm•s admission that the fire control .alternatives under coosideration in 
the NBAR program and those ii. claims were geared S<'lely to the Mi::xk:l 700 
"attempt to execute !.he same idt~ (simultaneous blocking of the sear and 
trigger)"'1 

t Remingkm 's concession that the fire-cont.Joi system research adopted 1.J1e name 
"NBAR" in "late l 980 or 1981," about the time of the substantial increase in 
research funds for the Model 700 fire-control system. 

+ Remingtoo • s admission i.hat "NBA R components which are or have been under 
consideration )nd.ude a , , , different fire control." 

~ The fact that the NBAR documents were genet'au.d ;ifiet !he one th.at injured Luis Chapa wa..~ manufai:runm 
proch.icles neither t.rn~ir di,->eover.atn!ity nor adm.i$$:ibihty at tnaL Rule 407{;a), 'felt, R. Civ, Evid., pmvid<:-.s thai 
suh:oequeni re.medial mt~i1re"> are admissible •in pt<:idl.ICts liability cases based on ~trict tiahi.lity, • See ,;;Lfo 2 t 
Hadl!ly Edgar, Jr. & fa~ B. Sal~~. Teus Tom awl Remedies § 4LOJP11:dltii (19%} (empha5'is supplied} 
CEvidooce of actwru: !hat a defendant takes: ~fler ;a pmdtK'.t c:ati.~ darnge,~ i11iua .and ~t a;e intmd:OO to n~11<'e 
the likelihood !)fa <£'('.UHenc:~ of .sm:b ;m evllnt is admissible in sirio;,1 liability actions.•). 
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that 

+ Statements by Remington that NHAR information has relevance to the relative 
safety of its models compared to its competitors and the possible nee.cl for 
warnings: 
"A!so included within these documents ::ire Remington's assessment of the designs 
executed by other manufacturers." 

I:lr±iiHiffs have also demo11straJed the need fgr tb.~ .. ~ume®. 
Without the NUAR documents, plaintiff is left with a significant 
time gap in the evidence concerning the information known t:o the 
defendant , . , . 

Hartman v. Remington Ai"'.mj'. Co .• _ f, Supp. at_, 

Moreover, the documents themselves demonstrate relevance: and need. Many c1f them \VJ l ! 

provide evidence of great significanCt\ perhaps the only evidence, as to Remington's knowledg~~ 

of defects and of Hs abnlty to lmplement safer, alternative designs. These materials suggest that 

Remington's on··going r~~rch concerns were precisely those that are at issue in this litigation -

- whether it knew of problems with the safety in the Model 700 an<l whether improvement was 

fe--.asib!e. Included among them are research reports and memoranda showing that new safety 

assemblies and fire controls had been tested in the M·ooel 700 on several occasions before 

Chap.a;:> injury; memoranda recommending 1mprovemertt.s to the. safety in the Model 700. 

indudit)g multiple:. bk>oCking nf the sear and trigger: competitive review of ~ompeting rifles' fire 

cuotrols anti s.afetie~; and documents reflecting significant concerns regarding the Mode! 700 by 

Remington personnel. Luis Chapa should have an o:pport011ity to examine these documents and 

to depose those Remington employees invo!.ved in these evenL-; relating 1:0 the Model 7()J. As 
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another court correctly concluded in reviewing the.sc documents: 

j:he ev1dence also provides the only source of @missjons and 
ir;fornnHon on defond:ant'L knowledge of alleged Model 700 
defects, testing done on Mood 700 and alternative components. 

Hanman v, &!mingnm Arms Co,, .~·· F. Supp. at_ (emphasis supplied}, That wutt ordered 

disclQsnre of most of the di:.x:uments we crmsider today, Contrary to the dissenfs a.<;£.ertfon, far 

more than "tlm~e or four" of these documents wen~, improperly withheld. 

Lui!.I Chapa could not have made a more c.ompeHing showing. This court has recognit.ed 

the considerabk hardship associated with proving need fur documenl'i the contents of which a 

pa.rty has never seen and >::::annot possibly know, ln Suue 1;-_ Lowry, 802 S,.W.2d 669, 673 (1'eJc 

199 l ), we unanimously held that several insurance companies had sufficiently demo11strnted the 

need for documents eru::ompassed by a statutorily quaHfioo privilege by showing that this 

information wa..<; obtaine<l in an investigation of their conduct and could be useful m them, That 

wliting properly recognized that 

It is difficult for the insurers to make a more particulari.red 
showing of need for these documents, the contents of which are 
unknown to them, We determine that a sufficient showing was 
made to establi};h substantial need. 

This: preference for openness should not be limited to only those drcumstances benefitting 

insurance companies., 

We have cons.istently rocogrdzed the importance of permitting full discovery combine<l 

H 
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with narrowly drawn protective. orders when necessary to :protect ge110irte trade secrets,' S,;:,<e 

(;iarcia v. Peeples, 734 $,W,2,l J43, 346 (Tex, 1987),~ Here, Luis Chapa made dea.r his 

willingness to be botmd by a lengthy protective ordet that was already 10 place to preserve any 

proprietary rights of Remington in inforrnation provided during disi;::overy, .Based. on the same 

facts presented to the trial court in this case, one court has .already concluded that a protective 

order wnu.!d adequately s.afeguarrl Remington's proprietary interests with respect lo virtually all 

of the NEAR documents, Hartrnan, _ F Supp, at_, 

T11e dissenters would permit an absolute privilege for a.H trade secrets tantamount to a 

legally sanctione.d license for unfair competition or fraud, and would sanction the continued 

manufacture of dangen:n1s products by the party ass.erring the privilege, by depriving the 

opposing litigant of the necessary evidence to prove H.s coMe. They would assure Remington the 

dght to rnnceal evidence concerning the potentially dangerous features of Its. fire control and 

sate.ty to the detrimem not just of LlllS Chapa but many other gun owners as welL Justice b not 

servt'.d by protection of information that precludes fair resolution of a lawsuit, 

~· \\>rule tlisct.~verability by the parti~ is oh.~ conf~ wd:h dfadosahility to !.he public, dfacoverabil:ity :mtl 
t!is.ck>$.llbi1Hy is..<;U;;.S. must be tesolvecl.s.epiat1<te!y. Remington Mgues that discovery will hamper il<i ~hihty ti:> pr.ev;mt 
the d0<.-'Uments' public d.i~.losure, O'<Jr ordicr ttaosfi~Ning !he clooume.nts to the trial couit iti no way IJ<evetils 
Rem.h:igtoo from seeking temporary M wotintfrng rehef form ~ublk d~miMti0t1 pursuant to Te:ic R, Civ. f>, 76a 
& 166h{5). A!tlwugh a prot£:Ctive order WM already obtained, conipll~ with th~ pmvi5lon.s 1s ~aired ~a~ 
the rewrds in que-...;t:ioo constitute. thtisc from a peud.ing c.w:: "e:t.ch.Mlgfld aflet the etlective d.$te I.of Rule 76aj. • T <!':t.. 
R. Civ. P. 76a(9), 

·~ The burden .is im ilie nioviml LO prove th.al the failtlte. to lS.'>™>. a prore<:;tive .order wiU ~nJI in a ~pankular, 
az"t1<:.ul.ated and ...rell!o.l'l51r.ihk in.iury. ~ opp<~ to wnd1:i."i<1ry allegations." 14,,; Ill 345; ~~. M~--~ 
Whitfoigton, 792 S,W.2d \)40, 940 (Te~. J990. nn:g pmi;~ing). 
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HL 

Nor can maridamus relief be denied here on grounds cf administrative convenience. (Jfl 

the -claim !hat this COJJrt doe.s not have trie. time or the n.".sourc.es to review materials :>tJbmHte.d 

for in cam.era inspection. This would o::intravene our recognized practice, reaffirrned only two 

weeks ago without objoctwn: 

\\!'hen, a,~ here, the documents themselves are the only evidena 
offered to establish an exception to a privilege, it is proper that the 
reviewing court review the documents to determine if they i::lear!y 
:w.pport the exception, 

Granada Corp. v. First Cmut of Appeals,-· S.W,2d ·-· _ (fe~, 1992; orig. prtxxeding) .. 

Accord Ba.mes V; lVhiuingto.11, 75 l S, W.2<l 493, 495 (Tex, 1988, orig. proc.ee.dlng); Wdsei 

Emerpris(~S, bu:. v. Curry, 712 SLW.2d 56, 58 (Tex. 1986, orig. proceeding); Jordan v. Fourth 

Gwn afAppt:als, 70! S.W.2d 644 (Tex, 1985). The dissenting justices disparage this effort as 

"mkroma.nag[ing discovery." _ S,W,1d at _. They fai1 to rocognize that an appellate, court's 

refo5.al to cornider in ramert1 submissions would grant to the tria.I i:xmn unbridled discretion in 

determining privilege, No matter how egregious the denial of discovery, how impossible the 

claim of privilege:, or whether or not the trial judge ever even examined the tendered materials. 

no abuse of discretion could be shown if the trial court simply states that an in camera review 

has b~:en performed, 

Our obligation tu ensure that the law of e.v1dentia.ry pfivile:ge is correctly applied cannot 

be dependent upon the number of docume.nts one seeking to avoid discovery submits for an in 
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cwrwn1 lrispectiorL A crmt:tary approach wnuld only encourage more unwarranted resist.a.nee to 

discovery -" an inc.emive t(> ship a b-Oxc.ar of documents when only a tiox would stiffice. Further, 

\vhether the error affects tm.e doci.unent or one hundred, one percent or fifty percent, when the 

\VnJngfu1 grant or denial of discove.ry substantiaUy affects: a pany's ng.hts, m.a.ndannis is 

appropriate. This c..ourt's mandamus jurisdiction protecting against abtise of discr-e.tkm would be 

but a hollow promise if a different view were to prevail. 

IV. 

Today's oph1km appropri.a.t:ely recogni7..eS that "denial nf these di,~very materials 

~verely vitiates [Luis Chapa'sj ability tu present a viable claim at trial," -~ S,W.2.d at~· thus 

rm.>eting the standard ~;et forth for mandanrus relief i.n Walk.er v. Packer, 827 S, W. 2ti 833, 843 

mandamus when discovery is wrongfoUy <lenied are !.r.IO one.rNts,. see id. a.t 846 {Doggett. J .• 

dissenting). 1 agree that Chapa h.as folly s.h:owt1 he tacks an arJequare: remedy by appeal. 

The dissent wc.>uld interpret: Wo.Jker to em;ure that ma.n.damus could never issue when 

discovery is denied, un.!ess the applicant c.onfesses tha.t, without the materi.a.is wught, the trial 

court must and shcmk1 direct a contrary verdict, Claiming that Luis Chapa ha.<> 11\:Jt shnwn his 

case will be vitiated without t11e NBAR tkx:ument<:, the dis....entingjustic.es rely exdusively on the 

fatt that Cha-pa's counsel, in argument to th1s court, was unwilling to dt<elar-e publicly that a jury 

finding of liability was impossible wit.hom the requested production, _ S. W. 2d at _, 
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Neith~~r Chapa nor his counsel has seen these documents. Ikx:.ause: we have reviewed 

them, we "C.an readily ascertain their value in the underlying litigation, Relief sht1old not be 

denied s:impiy b~-:ause a party is unwHling to admit defeat .or canrmt guess the trne worth of what 

is hidden in a sealed file cabinet 

Just la.st year this c.ourt tirumi1:nt)usly stated that 

Affording parties fu.H di~covery promotes the fair res.olution 
of disputes by the judiciary. This court has vigorously sought to 
ensure that lawsuits are ~decided by what the facts re\'e&L not by 
what far.ts are <:om:ealed." Discovery is thus the linchpin In the 
sear ch for truth . . __ 

Swu v~ Low1·y, 802 S.W.2d at 671 (citations omim .. "<l). Today's: decision ensures: chat this 

Etiga:tioo wiU not be one of .. gamesmanship and sa::re\:y," id., but inste.ad w1ll promote a fa.Ir 

resolution thtough revelation of the facts. 

Opinion Delivered: December 31, 1992 

Uoyd Doggett 
Justice 
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