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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

TERI SEE and DARREL SEE, No. 3:13-cv-01765-BR

Petitioners ,

VS.

REMINGTON ARMS COMPANY, PETITION FOR RELIEF FROM
LLC., A Delaware Limited Liability JUDGMENT TO REMEDY FRAUD ON
Company, and SPORTING GOODS THE COURT
PROPERTIES, INC., A Delaware
Corporation

Defendants.

EXHIBIT 26

ALEKSICH - EXHIBIT C — THE NEW DOCUMENTS
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Mr, Jobn W. whelan and

Me, William P. Joyee o —
BURGESS, JOYCE & WHELAN A

2801 South Montana Street ’ .
Butte, MO 59701 B IR v I
Telephong:  406-782-04842 w e =

Mr. William H. McDonald

Mr. Richard C. Miller

WODLEEY, FISHER, WHITFAKER & McDOHALD
£.0. Box 1245

Springfield, MO 65801

Telephona:  417-869-0581

ATTORNEYS FOR PLAINTIFES

IN THE UNITED STATES DISTRICY COURT
FOR THE DISTRICT OF MONTANA

SITTE BIVIYION

LOULS ALEKSICH, RAINELLE ALEKZICH,
and BRENT ALEKSICH,
Cause Ho. CV-51-5-BU-PGH

Plaintiffs,
¥S.
REMINGTON ARMS COMRAMY, IKC.,

and :
E. I. DuPONT DL NEMDURS AND COMPANY, )

L A L S Ntn? S o Vi b i i

Defendants.

N M

PLATNTIFFS' MOTION FOR SANCTIOMNS: EXBIBIT £ - THe HEW DUCOHEIR

Iy an effort to provide a clear explanation and record of the stgnificance
of these new documents, Plaintiffs have selected zoms exemplars Trom their
exhibit 1ist and organized thewm into various catsgoriss which ars subject to
Plaintiffs' discovery and the Couri's Ordey requiring saps.  Lach category and
its exemplars will be discussed separately after veferepting Plaintiffs’

discovery and the Court Order to wirich the cocuaments ave responsive.
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Al CUSTOMER COMPLAINT INFORMATION.

The most egregious example of Defendants’ Tlagrant abuse of the discovery
procass is their failure to produce customer complaint infoemation which containg
the same allegations of firing on safety release and Defendants’ admissions, in
o= i dury  inctdents, that this occurred due to product detects. Cuvbomsr
complaint information was vequested in Interrogatory number 20 and Request For
Production number 2. In 1ts Order of Jotober 29, 1931, the Court ordsred the
Defendants to provide the information requested in Intervogatory number 20
stating that 1t would be acceptable o produce the complaint documents
themselves. Reguest For Produciion number 2 was denied consistept with the
ruling on Interrogatory number 20,

On Page 24 of the transoript of the Motion tn Compel hearing, the Court
stated on Interrogatory number 20 " dw't care.  Biscover ii. It will be
answered, and it's acceptable to produce the actual complaint.... I used the word
complaint in ils generic sense, gentlemen, i1 doesn’t mean necessarily & Court
complaint, | am talking about however it came, postoard with T just shot sy Aunt
Sally.”  On Page 33 of the same transoript Mr. Shaw stated with vespect to
Request For Production number Z: "As I understand i€, because of the ruling with

i

regard to the Interrogatory where vou said you'd take the documents in lieu of

2

an answer, that those documents would be responsive to that Request For

Production.  So we don't need Yo vehash 5.%  And the Court confirmed this

requirement stating "Let me get this. We'll produce documents per answer to

3

Interregatory number 20." Wy, #iller, Plainiiffs’ counsel made sure that

documents would be produced by asking on Page 34: "They will prodoce documents

(IR

in response to Request For Production number 2.7 Apd the Court said: "Yes, and

they will be consistent with Interrogatory number 20 ghout v4.%  The transcoript
F < I
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of the October 28, 1891 hearing on PlaintiTfs’ Motion To Comapst 15 Tilzd as
Exhibit 14 to the subject Motion for Sanctions. To date, no intarrogatory answer

has been filed identifying any of the customers referenced in the literally

hundreds of complaint documents contained In this recent production, nor until
that production had any of these documents ever been producsd.
1. Gne group of customer compiaint documents Jumps ouf al you bocause of their

clear admissions of defect and causation in similay incidenizs.  They have beesn
segregated and organized into a4 sgparate file entitied "M/700 Customer
Complaints® which contains approwimately Y50 separate complainty dating from
1969-1973 and authored by the same individual, "U. Prosser®. This ¥ile swplain

the Pracess Record Change Authorization number 271645 dated Fehvuary 2, 1973, by
the same individual which Plaintiffs’ counsel found only after Tooking through
2% boxes of process record documents.  This process record states: "Add elsment
to final inspection to check for possible connector-sear interference. At least
twenty in 1972 and four so far in 1973 customer complaints including ong personal

H

injury are attributed to this interference. Clearly, Mr. Prosser was tasked
with examining Model 700's returped from customers with allegations of firing
without puiling the trigger, including F3Rs. His findings contained on gun
examination veports are different from later GERs becouse of theiy clear
admission of defect and causation, and witimately Defendants® actus) knowledge
of this dangerous problem. Customer complaints from years later which bave been

produced by [Defendants always state they were “unabls to duplicate the customer

complaint” if they cannot find a customeyr wodificetion they can blams for the

maifunction, Defendants instead blame their customers by claiming they mist have
“inadvertently”® pulled the trigger. There are literally thousands of complaints

from 1979 on which blame the customer, one way or another, ftor these

fand
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maifunctions. Until now there were nagae which clearly admittad these
maltunctions were the Defendants' faolt.

This svidence bears directly on Defendants’ state of mind and the nature
of their condoct with respect to this problew.  Betwssn 1973 {f. Prosser's
admissions) and 1979 {Mr. Hardy, his successor's denjals) Defendants vonsciously
decided to hide their problems bhehind a wall of silence. This is also the period
in which Defendants: discovered 80% of their Model 600 would malfunction (1875 ;
began serious efforts to redesign the Walker five control system {19786/1877);

settled the Coates case for $6.8 miilion {1978) and later lest their insurance,

recalled the Model 600 seriss {October, 1978}, oniy days after the (ogles’

settlement and discussed of management vecalling the Model 700 at the highest
levels {January 2, 1979) but decided not to because of cost {despite admissions
that 1% of the Model 700 or 20,000 of the 2,000,000 in the pehlic’s hands would
similarly malfunction).

Befendants certainly had to be aware of the existence of these documents
because process records are not changed without raason and Plaintiffs have
repeatedly used C. Prosser's process record change authorization at trisl and
deposition. The reason Defendants withheld the underiying documents s apparent
on their face--they admit the existence of defect and how 11 ceusss the different
ma Hfunctions associated with Remington bolt actien rifies. For instance, Hr.
Prosser explains that malfunctions in the Walker Tire control systems he examined
{most of them Model 7003} can occur for any of the foltowing reasons:

2. Dried lubrication, condensation or other Vignid in the Tire conteod

system (Exhibits 3176, 3179, 3181, 3182, 3183, 3185, 3188, 3187, 3188, 3190,

o

3191, 3185, 3212, 3219, 3234, 3238, 3240, 3241, 3245, 3247, 3254, 3260, 3281,

~

3276, 3281, 3282, 3284);

L
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b. Cold climates, such as the 6-10°F weather sxperiznced by Brock

e PP
3 \

Aleksich on the day of this accident {(Exbibits 3734 and 32781,

£3.

. Contaminants such as burrs, {rom the manufacturing procasy, pisroed
primer residue, burst powder, wood chips from the stock, and dirt ol debris
~which accumultate in the fire contrel system housing {Exiibits 3178, 3174, 3182,

3183, 3189, 3190, 3191, 3192, 3193, 3196, 3197, 3201, 3203, 3200, 3208, 3211,

3213, 3214, 3217, 3221, 3228, 3230, 32233, 358, 3E%%, 3I81, . 37Bh, 3271,
3272, 3275);
d. Binding of the internal components, i.e. the seav, frigger or Lrigger

connector on the housing or sach other {(Exhibits 3178, 3181, 3182, 3183, 3186,

3188, 3190, 3195, 3196, 3200, 3204, 3212, 3214, 3219, 3223, 3225, 3241, 3252,

3

3253, 3255, 3257, 3260, 3263, 3267, 3268, 3299)

e, Mismatched parts including the trigger, tyigger osonnecier and sear
which interfere with each other {Exhibits 3176, 3177, 3178, 3184, 31845, 3184,
3182, 3193, 3194, 3196, 3187, 3199, 2201, 3505, 32046, 32047, 3208, 3210, 3213,
3216, 3317, 3221, 3222, 3226, 3237, 3228, 2E3Y9, 3243, 3244, 3246, 3247, 3739,

3250, 3256, 3258, 3259, 3261, 3262, 3276, 3277, 3482, 3283, 3284, 3291, 3293,

f. Or any combination of the above. (Exhibits 3178, 2178, 3178, 3181,
3182, 318, 3186, 3188, 3189, 3190, 3191, 3182, 3193, 3195, 3186, 3147, 3200,
FE01, 3206, 3708, 3212, 3213, 3214, 3219, 3228, 3241, 3258, 3760, 3Z83).

In all of the previously referenced axhibits Me. Prosser blames the

Retal
i

=

malfunction (fire on safety release, fire on bolt movement and Jar offs) o

?

design defects, sometimes enbavced by manufacturing defects,  1n which the
trigger connector, sear or trigger are mispesitioned vesulting in a discharge

<

ions of whiioh summary

Lo
e

without pulling the trigger. Thess are the typss of admis
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judgment motions on the issue of defect are granted. They also go a long way
toward establishing the cause of not only this accident but many others whigh
have already heen Titigated or are yel in arise

2. Defendants not only received complaints frow individual customers bul alse
from their own retailers including Les Freer, a "Reminglon Recommended Gunimith.”
In his purchase orders of January 28 and 29, 1975, M. freer desoribes two (F)
hang Tive" dncidents on different rifles in which 3 delayed firs occurred
becasse of the same interference between internal components. He states it is
not the same as sarligr compliaints made to Uefendants, but it 1s "closely related
to the overall problem.® AL 298494, AL 29695 (Exhibits 3172 and 3173;. o
"earlier complaints" from Fred Woodrick have ever been producad, hut they shouid
be.,

3. Fred Hoodrick, a Remington field service representabive, reporied op
February 26, 1980 that a gunsmith in Waco, Texas had encountered eight (&) to ten
{10) Hodel 700 rifles with similar safety related complaints which were
attributed to gum up of the fire control system AL 1750% (Exhibit 338635}, This
gunsmith has never been contacted or deposad in this or any other case.

4. Angther complaint Trom Sportsmen’s Fouipment Company explains thal one
customer experienced fire upon safety release only when the temperature was very
cold. He bhad been honting in Colorado at high altitude--the same fTactual
scenario is in the case at hand. AL 17505 {Exhibit 30303,

5. It also apparent from the documents produced thset yet other crucial
information fhias not yet surfaced. For instance, as a resuilt of the Model 600
recall, thousands of Model 700 rifles were returned to Rewmingion with similar

complaints of fire on safety release and other typical problems, 6649 of which are

referenced in a4 mewo dated Hovember 289, 14978 from J. J. Burns to J.P. Linde and

o)
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a memn dated February 7, 1980 from R.B. Sperling to J. P. MeAsdrews and E.F.
Rarvett. The memo states that all of these rifiles were checked to see ¥ they
wonld five upon safely release and if they did a cause was determined, yet none

of the gun examination reports for these rifles have sver been groduced. AL
147549, AL 14047 {Exhibits 3022 and 3025).

5. It also appears from the documents produsad that the customsr complainis
date back to the very genesis of the Walker fire conivol systezm and have
continued ever since. A memo dated Hovember 21, 1952, AL 22407 (fxhibit 3047)
referring to 1950 through 1952 records identifying 14 individual instances of jar
oft statas:  "Brief gquarterly complaint report® dated October 23, 1958, which
reported "that 'the M/721 jars off cccasionally', and calling our attention to
the seriousness of this cendition.®  Binding of the sear, another cause of

<

maitfunction, is mentioned with vrespect to {the Model

-3
I3

21w & summary of
complaints from the month of August of 1948. (AL2249%)

This 1ist of new complaint evidence could go on and on. A iat of other
customer complaint information was produced for the first time in this recent
production but was not included on Plaintiffs® Supplemental Exhibit List due to

x

time and space.  Defendants® discovery obligation was o produce all such
documents when ordered, not within a month of trial. This duly was clearly
breached when Defendants failed fo produce any of these dawaging customer
complaints for over thres {3} years in this case and at least a decade n
numerous other bolt action rifle cases.
8. DESIGN INFORMATION.

Request for Production number 7 and 8, both of which weve granted by the
Court 1n its Order of October 29, 1831, seek rvelevant design information

regarding the Walker Tire control system unigue to the Remington bolt action
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trearms Visted. In response to Reguest aumber 7, Defercdants wera ordered to

produce the complete product file with respect fo Lhose Remington boll action

o)

3,

g
o

rifles wtilizing the Walker fire control system. Models 700, 721, 797, 725, 6080,
660, Mohawk 600 and XP 100) To date, no product file with respect to any of the
models oatilizing the Walker fire control system has been produged in this
Titigation. Remington's product file contains all dmportant documents including
Committee Minutes, reports, memoranda and othsr evidence rvegarding design,
manufacture, guality control and sates with respest to a particuwiar Tog or
firearm. In an eariier case in which a product Tile was allegadly produced,
netther NBAR nor any documents vecently producsd wers present. Plaintiffs
discavered a single NBAR document that Defendants had failed to cull from the
file. First Defendants hid MBAR, rnow someone discloses volumes of additional
evidence, much of which should have hesn in the product Tile--what else is
missing?

Pursuant to Request number 8, Defendants had an obligation to produce all
design documents with respect to the Remington Model 700 fire conirol systenm,
Again no responsive documents whatsoever were produced in the litigation until
this recent disclosure. Please note that a separale Motion to Compel production
of HBAR documents was presented to Magistrate Holter abt the same Time as
Plaintiffs’ Motion to Compel. Magistrate Holter ordered Defendants to produce
NBAR, this Couwrt sustained his order pursvant to F.R.C.PL 72{¢} and after
substantial additional efforts by Defendants fo change the Dourt's protective
order, the Defendants finally produced NBAR. Uhile NBAR documents wers contained
in the recent praduction, Flaintiffs have not had an opportunity to compare them
to the NBAR documents previcusly produced to see if they are vew also. Between

the Court orders to produce to thess thres {3) items, 1.8, Reguest No. 7, Request
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No. &, and NBAR, Defendants had an obligation to produce all relevant information
. : 4

with respect to the Walker fire control system.  With the sxception of the

alternative design documents contained in the #BAR program which began in the

early 1980s, no other design documents were produced in this case until recently.
While Plaintiffs have not tad an opportunity to compars all of thewr

supplement exhibits fto previcusly produced documants (In other words there way

he a Tew duplicates of which we ave not aware al the prasent time), Flaintiffs

believe that the following documents represent naw evidence:

1. AL 14774 (Fxhibit 3023)-A memo entitled "Bolt Action Sire Conlrol-DBesign

Review 11-14-78% dated November 15, 1878,  This docament dmposes 2 design

£ I (IR

reguivemznt for a new bolt action Tire control that eliminates the "irick”
condition by adding & trigger block fo the zafety mechanism tb prevent the
teigger from moving on safety thereby setting up a FSR. Fred Martin testified
that the reason for this design change had nothing fo do with the “irick®
condition or firing on safety release, but instead resupited from customer
preference for “unwanted trigger movement.®

2. AL1611G and 16410 (Exhibit 3027) - Two winutes resulting from research
meetings dated November 6 and 7, 1978 entitled "8s1b Action Firve Contrel.” Thess
minutes discuss changing in the safety design, so that rifles can be unloaded on
safe, This was eventuaily done on all rifles manufactured afier February, 1982
{such as the Aleksich vifle) but the memo is relevant as to why the change was
made-~to reduce the number of FSR occurring because previously the safety had fo
be released to unlpad the vifle {causing F5Rs). The first memo states that the
new safety must allow unloading in the "on safe” position but raises a question
whether the user merely “can™ or "must® unload in this fashion. The second wenmo

states that a "majority” of those in the research westing fesl that the safety
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“must® be designed so that the rifie must be unloaded in the “on safe” posiiion.
Pefendants wanted a new design in which the customar "most” load and uniead on
safe to reduce the occurvence of FSRs. By ithe way, these twe {2) meetings

i

gecurred only days after recall of the Moded 600 1w lats 1978

3. AL 176810 {Exhibit 3033)-4 wemo entitlad "Model 700 Trigger Assembiy® dated
June 18, 1881, This memo s probative of punitive damages hecause it s

determined that it would cost 15¢ per gun to both add & trigger block and allow
the rifle to be unloaded in the safe condiftion. A& &rigger block prevents

movement of the trigger on safe which sets op the FSR condition. Unloading on

I

sate does nol veguire putting the rifie in the {ire mode to unload Ht, which
avoids the possibility of an FSR.

4.

S

. 22822 (Exhibit 3073)-8 memo entitlied “"Model 7007 deted June 14, 1974,
It states that Defendants are working on a three {(3) position safety for the
Model 700 which would allow unloading on safe becanse of thres (3) Tawsuits, two
(2) of which involved the Walker fire control system. This is also relevant to
Defendants’ state of mind as their asthor blames customers for salfunciions
stating they were "chargeable to poor gun handling."

5. AL 22932 {fxhibit 30781-A memo from Mike Hatker re "M/721 Modification of
Safety Design® dated August 16, 1948. This memo indicates that Mr. Walker
considered a trigger block over 40 years ago which would have prevented FSHs, yet
it was never incorporated inte his Tire control system.

fi. AL 23867 and 23568 (Exhibit 310131-A vesearch presewtation dated July 11,

1977 entitied "Model 700-600 Fire Control Improvemssnts.”  This mems refers to
“deficiencies” in the fire control system and Tists a number of changes to the

Model 500 and Model 700 fire comtrol systems to correct them.

10

Exhibit 26
Page 11



Case 3:13-cv- 01765 BR Document 1-28 Flled 10/04/13 Page 12 of 25 Page ID#: 333

~at

. AL G023507 {(Exhibit 31081-"Hotes for Opevations Committes, Modal 600, Moded

700 Fire Control Review” dated April 25, 1977 for "Limitsd Distribution.”  Thnis
memo states that the Mehawk 600 sear and satety lever were gliteved o inorease
the "disconnecting clearance" between trigger connector and sear. The purpose
of this change was to avoid dnterference between trigger comngctor and sear as
admittad in the previcusly referenced Prosser gun examination reporis discussing
Model 700 malfunctions.

&. AL 23084(Fxhibit 3124)-The first document satitled "NEAR Fire Lontrod
Design Objective” from BSF dated 10/22/93 which ¢ clearly part of the NBAR
program but was not produced in this case with the HBAR {ile. This appmars to

be a summary of objectives taken from prior handwritten documents by WAW giving

¢ifferent points of visw {Research, Production, Marketing, sto. ) with respect te

o

Defendants’ bolt action rifle fire control. One suech point of view js contained

1

on the second documsnt dated 10/15/93, entitied "Liability Point of ¥iew.” One

aspect of the "Liability point of view" is a “Sealed unit; reguiving no original
or field lubrication.” This would have prevenied condensation in the Aleksich
rifle and later, after exposure to the cold hunting cenditions, dce which
resulted in an FSR, not to mention numerous instances of lubricant gum-up. It
is interesting to note that among various changes made to prevent maifunctions,
ane of the objectives listed is that “"rifle will not fire If trigusr pulled and

held as safety 1s moved from "S" to "F"." This 1s exactly what Defendants allege

sk

Brock Aleksich did at the tiwe of his accident due to “huck fayer
9. AL 28745(Exhibit 3155)-A letter received by Remington on March 16, 1942,
from Mike Yalker, the father of the Model 700 asking "Has anyone tried a fleating

wedge in front of the present 700 trigger as an additional element to the

safety?” The purpose would be to block the trigger on safe, preventing the set

11
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e

up of an F3R, just as he suggested 30 vears earlier as discussed v Paragraph b
above.

10, AL2U558 {Exhibit 3164} A page taken from Fred Martin's designer notebook
dated January 11, 1980 with respect to "M-700 Fire Coptrod Design.” He discusses
a trigger block and sear block, 2 bolt Yook {but one that allows opening the bolt
on safe}, and an interceptor to prevent malfunctions. This designer notebook of
Fred Martin, the main individual working on the Model 700 Fire controls ower the
fast 1% years, had never bhesn previougsiy produced.  The original designer
notebook of M.H. Walker dated 9/10/43 was also produced for the first time in
these four (4} boxes of documents. Even now vo other designer notebooks with
respect to other aspects of Remington bolt action Tire control systeams by Mr.
Hatker, Mr. Martin or any other designer have been produced.  Certainly
Defendants knew of the sxistence of “Designer Motebooks® because this is how they
document and protect designs for patent purposes. They also knew how to find
these notebooks becauss they are indexed by Model, component and author.

10, AL PO877-79907 (Exhihit 3315)~ This exhibit is a raport by Wayne £. Leek,
one of the two principal designars of Remington bolt action fire controls. It was

forwarded by cover letter dated Janvary 25, 1982 fo Clark Workmen pursuant to his

reguest for recommendations by Mr. Leek and  Mr. Walker, [(hoth of whow had
retired) regarding their ideas about designs for sew bolt action firearms. On
page 7 of his letter, Wr. Leek states:

"Remington's wanual safety block s sear mechanism.  The manual
motion is in the same plane as the frigger movement and allows &
dangerous  [Emphasis Added] condition to exist. Pulling the trigger
at the same time the manual safety s moved off, fires the rifisl
<o A ganual safety should never be allowed to function in the same
plane with the Urigger unless a disconnector jo provided preventing
firing i movement of the safety takes place while fthe trigger i3
pulledl A safer and more reliable manual safety is a three position
type located on the cocking piece. It 35 recommended that these
ideas be considered.”

o
3
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Mr. Leek's criticism of Remington belt action Tire contrals as "dangerous" is

important not as it reiates to Plaintifis® clatms byt nst

secause 1t directly

contradicts Remington’s defense in this case. In Hterally hun of other
incidents in which they cannot blame walunctions or customer moditfication.
Defendants typical response i3 to place blame on the consumer by stating that he

must have "inadvertently” pulled the trigger. Yet in early 1987, Mr. Leelk in

response  to  ingquiries by Remington regarding design  improvements calls

1 X

Remington's safety/trigger desiqn “dangevous™ beoause 1t altlows this to aocur.
¢ g4 8 4

-

While this exhibit had never been produced before, o letier from Mr. Leek
AL 28368 (Exhibit 3313) dated January 15, 1982, ten (10) days earlier had been
produced in prior Titigation. This letter sets forth the contents of his report
which followed ten (10) days later with the heading "Suggestions T Support Hew
Bolt Action Rifle Design--1. Analysis of MO0 C.F. Rifle-B. MNegative Feature-b.
Manual Safety (Inmdequate)." The clear implication is that Remington produced
the January 15, 1982 letter which gives the topics discussed in Mr. Leek's report
withheld the report itself, mailed ten (10) days Tater to the same individual,

Clark Workman, because of the above language.

11. AL 20957-29958 {Exhibit X

(l-.a

163~ Hot to be outdone, Mike Walker, the ather
retired primary designer of Remington bolt action fire cowtrols (A1 Remington,
Mr. HWalker proverbially, "Walked on Water.") sent his response to (lark Workman
by way of letter dated March 12, 1982, The vary first vecomsmendation is V1.
Please don't bring out a new bolt action rifle without a fool {ewmphasis added]
proof safety which is capable of locking the bolt. Make it at least as good as
the present Model 70, better if possible.™ The present Hinchester #odel 70 has
a thres (3) position safety which allows both @ bolt lock on safe as well as a
safety posttion which allows you to open the bolt to load and unload the rifle

i

Lo
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on safe.  This design has Yong been advocated by Plaint srperts i thass
vases, This is the same letter that suggests a "{loating wedge™ in front of the
trigger in the Walker fire control system to block 1% so tThat the trigger cannot

be pulled while the safety s engaged, therehy setiing up an FHR upon fts

o Teane,

12, AL 233892 {Exhibit 3086}~ This progress report dated Decewber 1, 1873, is

from J. P. Linde who from 1975 fo the early 19805 was intimataly invelved n
redesigning the Model 800 and sodel 700 fire control systems. He indicates that

Remington is considering a one piece triguer achieved here by sorewing the two

{2} parts together so the comnecitor does not function dndependentiy. By
eliminating the separate functioning of the 'resiliently mounted" <rigger
connector, the biggest cause of malfunctions 1w the Walker Tire control system-
poor control of the trigger comnector {5 eliminated. This test foreshadows
Befendants' apinion throughout the course of the MNBAR program thatl the trigger
cemnector should be "eliminated” from any new holl action fire control system
design AL 27947 {Exhibit 3146). It also proves that Remingten knew the
resiliently mounted trigger connector was causing malfunctions over Tiva {5)
vears before NBAR allegedly began.

13, AL 18472 (Exhibit 3036), Al 20201 (Fxhibit 2038}, AL 22785(Exhibit 3065},
and AL 30562 {Exhibit 3363) - These four (4} documents are all vesults from
tests in which Defendants “drop" a rifle from a known height to see 97 it will
“dar-off." They confirm that Remington had knowledge in 1964, 1066, 1983 and
1984 that its boit action rifie fire control system as contained in hoth the

Model 600 and Model 700 rifles would jar off when dropped from heights of as

Tittle as two {2) to three (3} feel, a common experience in the figld.

e
£
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15, AL 175002, 23545, 24608, 24651 (Exhibits 3030, 3099, 3131, 3121). Thass
four {4) documents admit Tailures on the part of Defendants to warn of the ahove
design and manufacturing probless, includiag 1.} “Gummed Teiggers;” 2.7 The
absence of cleaning and lubrication instructions; 3.)Changing the owoers manual
which *invited” customers to adjust their trigger to strongly wary against any

adijustmants; and 4.3 Failure to warn customers of the walfunciion propensity

itselt, instead hiding it by requiving all repaivs be mede at the factory.

C. THE SAME CATEGORIES~~BUT ACUTELY RELEVANY TG THIS CASE.

While all of the above referenced documents are relevant to either
Plaintiife’ claims or disprove Defendants® affirmalive defenses, the following
documents are particulariy acute to this vase. They are segregated out becouse
they take the cusiomer compiaints about and the design cviticism of the Walker
fire control system one step Turther.

1. AL 16398, 16401, 16403 {Exhibit 3029) - This report discusses alternative
mathods in which & safaty actis on & fire control system admitting by blocking
diffarent parts. [ s common knowledge among gun designers that a safety which
does not block the trigger such as the Model 700, may fire on safety releases if
the customer "Fidgets™ with the trigger while the safety s engaged.  Without
accepting the term "Fidgat " this is exactly what happened to Brock Aleksich in
that prior fo the accident he pulled the trigger as he was taught o make sure
that the safety was on, thereby anknowingly setting np the Tive on safety release
which occorred 15 minutes later.

2. AL 16407 {Exhibil 3029} - This document entitled "Fire Control Design
Considerations For Bolt Action Hifles® dated Januavy 19, 1877, states that with
a “1ift sear safety”, as found in the Model 700, "Problems can ocour with the
safety 31 the trigger binds. Foreign material din the fire control or a bad

1a
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trigger fit, can cause the trigger to stick in the ‘pulled’ position. when the

safety is released, there is nothing to support the sear so ths rifle fires off

5 vt another desoription of Brock’s asoidant which stats that

%
2

afe.” This is

‘u

foreign material in the fire contrel which would include ice.

3. AL 21878 (Exhibkit 3045) -~ This letter from R.A. Parinoy, General Counsegl
af Remington Arms Company, Inc., dated Janwary 1%, 1979, to the addtovial oftice

of Duri's Review states that Rewington vifles containing the Walker fire control
system will not five without pulling the trigger. Bub he aduits that "undee
anasual circumstances the safety selector and fvigeer of certain of these rifle
can be wmanipulated in such a way that subsequent woving of the selsctor to the
fire position could result in accidental discharge." While these statements
appear contradictory, he is correct n that something must mispositi the
trigger while the safety s on, f.e. pulling 3%, but this can scouwr winutes,
hours, days or even years befare if the rifle 15 not otherwise cycled. Brock
Aleksich pulled the trigger on his rifle some 15 minutes befors the accident to
make sure the safety was on.  This set up his TSR, unknovwn Lo him. Adwissions
do not get closer to the truth. Remington's General Counsel admits that fire on
safety release will ocour on the Walker five control systewm. Now he nasds to be
deposed.,

4, Al 23239 (Exhibit 3083)- On April 9, 1947 while inspacting Moded 721 rifles
a “very dangerous situation from a safety and functional point of view” was
noted. This situation involved the fypical malfunctions of which customers have
complained, over the decades: Tire on bolt closure {point number 1 and 3 on the
Tist} and Tire on safety release as alleged by Brock Aleksich {mumbsr 7 on the
Tist). Wayne Leek, the retired engineer, who criticized the Remington bolt

action rifie's safety/trigger combination was the author of this document.

16
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5. AL 31905 and AL 31908 {Exbibit 3366}~ Two (23  “interim and Progress
Reports,” the first of which s dated Septewmber 15,1948 a Tittle over a year

after the document discussed above, states that customers hagd been complaining
of Madel 721 rifles firing when the safely is moved ta the off positien. The
second document admitys that it is “theoretically possible ander vary remote
copditions to experience this problem....” The conditions are not nearly as
fremote” or Munusual" as Remington would leave you to beiieve in that they hawe
received literally thouzsands of complaints of this problem yet today still maks
the same vifle which will malfunction in the same way.

6. AL14712 (Exivibit 3015), 18695 (Exhibit 3037), 23221 (Exhibit 3080), 23222
(Exhibit 3081), 23234 {Exhibit 3082), 28926 (Exhibit 3156), 31452 {Exhibit 2369).
A1l of these documents make reference to the problems encountered by the Walker

fire control system under cold weather condilions due o lubrication, moisture

or other contaminants v the fire controd system.  On dugust 26, 1947 in & memo
designated "Classified, Confidential” authored by Mr. Leek, components of the
Walker Tire control system present in Model 721 rifles were found to freere due
to icing. On August 29, 1947, Mr. G. K. Pickney asked Mr. Lesk whether he had
tried using powdarsd graphite or even Remington oi) on fire control cowponents
in extremely low temperatures and requested a minimom temperature at which these
parts will work without freszing. Wr. Leek responded fin September of 1347 by
merely stating in paragraph 3 of his memo fo Mr. Pickney "I would nob guarantee
that the gun would not freeze under 32°F."  Brock Aleksich was hunting at
temperatures considerably below this point and that is exactly what Plaintiffs
a1lege happened to his Model 700 rifle. Defendants knew about it over 40 years

bhetore his accident.

fst
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While Remington did not do dnyihing fo corvect the problsm or provide

mivimum temperature vecomvendations, it did not Torget the problem.  Several
memes from 1979 discuss the fact that "™Moivkote G-¥" placed on the rifle daring
manufacture will harden in cold weather warning: “Ona thing thal bhears
investigation (I initiated the same several months back, but no answer to date)

iz a cold test, an accelerated storage of the old oil-lube-proteciive materials

used by the plant on new guns. Sewerzal reports Trom the fHield indicate 2

varnishing effect acorues afler a period of time causing a malfunction of {riggery
components. Cold temperat would induce & mors severe condition.”  While this

does not addeess condansation in the fire control system everyone krnows what
happens when water is exposed to temperatores well under 32°F. Clearly there ace
40 years of continuous knowledge on the part of Defendants that any liquid
presant in the fire control system, lubricant, water or otherwise, that is
susceptible to freezing at the temperatures iw which the rifle 13 used may cause
it to malfunction. Yel there has naver been a minimum tewperature specification
established or any warning of this hazard given to consumers,

7 AL15563 {Exhibits 3026}, 16246 {£xhibit 3028), 20736 (Exhibit 3039), 22736
{Exhibit 3061), 23959 (Exhibit 3121), and 26172 {Exhibit 3140} - These documents
in conjunction with the 1982 letter from Hayne Leek previously discussed clearly
establish that Remington was also aware of the “dangerous™ nature of its
safelty/trigger combination. Because both are operated in the same plane of
movement it was clearly foresseable that a consumer will pull the trigger of &
Model 700 at the same time he is releasing the safety. White Plaintiffs deny
this occurred in the case at hand, Defendants knew about this possibility and
considered their own defense in this case another defect in the rifle. v

danuary 28, 1982, in a patent review meeling, Jiw and fred Mariin discussed

o
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relocation of the safety switch fo the boit plug which takes it out of the same
"plane of operation® making it virtually fwpossibile to operate at the same time

the trigger way pullted.  This NEAR document became part of the Model 7 design

+

specification.  The Model 7 which is a carbine version of the Model 700 rifle
utilizing the same Walker fire contrel system. Another alternative would be use
of a cross bolt safety at the rear of the trigger guard which makes the motion
of the safety perpendicalar to that of the {rigger and unlikely o be operated
simultaneously.  Les Freer, {Remington Recommended Gunsmith) in 2 letter tfo
Remington dated July 12, 1979 statsd that while the Model 700 safely-frigger
configuration is convenient and comfortable, “at the same time, this very
convenience naturally places the index finger on the trigger and the thumbd on the
safety simultaneously and any effort o push the safety forward induces some
support by the index Tinger resting on the Irigger. A very desirable, yel safe,
trigger then becomes a 1iability as the sear is released unintentionally." UWhile
Mr. Freer and Remington in this case try to sxplain thousands of complaints on
madvertent  trigger pull,  they admit that  this  situation s certainly
foreseeable, particularly with inexperienced hunters.
Remedy of this problem found its way ints the "HBAR Fire Control Design
Ghjectives” wherein ope goal is: "Rifle will not five if frigger pulled and held
safety is moved from 'S’ to 'F'." Yet the NBAR rifle has never been produced
whereas the Madel 700 continues to be sold to unwary, and in many instances
unskilled consumers,
MISCELLANEQUS OTHER RELEVANT DOCUMEWYS NOT PRODUCED.
The following 1ist contains exemplars of other documents which are relevant
to various issues in This casz as wall as Remington bolt action rifie litigation

in general. Thay are discussed only in summary Torm only:

st
s
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i AL14724 (Exhibit 018%, 14745 (Fxhibit 3023), 23763 {(Oxhibit 3119), and
30137 (Exhibit 3352) - Defendants have sgccessfully excluded evidence of the
Model 600 recall dn past Model 700 cases based on appoilate opinions, despite
trial Jjudgss' opinions to the contrary. These documents ave probative of the
fact that the fire control system in all Reminglon holt action vifles utilizing
the Walker patent, i.e. the Model 500 series and the Model 700 saries are
extremely similar and are freated the same. The trick test, failure of which was
allegedly the sole cause of for recall of the Model GO sariss was performed on
the Model 700 series before and after the recall. A& "History of Problen” with
respect to the Model 600 dasoribes Tire on safety release with no mention of an
intermediate “trick” position, the same malfunction which Brock Aleksich and
thousands of other customers have expecienced with Model 7005, And the
sorewdriver test which checks for interference between trigger connector and sear
was performed on both saries of rifles, because they have the same defacts.
These are just a Tew of the insiances of identical treatment of these two {Z)
models since their iutreduction in 19687, Many others appear in thess recently
produced decuments.,

2. it is interesting to note that James C. Huttow, Defendants' primary
Fiahility expert, appears on somg of the documents recently produced, authoring
for example Exhibit ALIGAZE entitled "M-700 Bolt Latch Mechanism® on October 24,
1980. He has previously testified that Model 700 triggsr comnectors will not
move vertically to interfere with the sear and prodoce an FSR--contrarvy to (.
Prosser's findings in gun examinalions many years ago. Fred Martin, despite
rapeated testimony to the cowtrary, did examine a nowber of Model 700 rifies
returned as a result of custemer complaints of accidental discharge while he was

redesigning the Waltker firs control teading up to HBAR. He i3 cleariy iapeachable

Exhibit 26
Page 21



Case 3:13-cv-01765-BR Document 1-28 Filed 10/04/13 Page 22 of 25 Page ID# 343

ALY

hased on his prior deposition testimony vegarding NEBAR.  Plaintiffs do not

anticipate that sither of these individuals, identified as witpzsses in this

case, will appear for trial. AL 23422 (Fxhibit 208G}, 23425 (Exhibit 2090},
23687 (Exhibit 3104), 23588 {(Exhibit 3105}, and 23594 {Exhibit 3107).
3. Finally, HRemingteon’s attitude toward this prollem can be seen in ALRZ714

{Exhibit 3058} wherain J.A. Stek], rosponsiblie for examining returned fivsarms,
asked E. §. Larson in & memo entitled "Don’t Say It--Mrive It" the Toilowing:
“Basically, are we ancepting Uability for dncidents involving recall rifies,
when evamination indicates no problems exist with the rifle, even though 1%
contains the original fire control? Please advise.” HNo documsnt giving that
advice has been found although it is clear from Remington's "spin” on the Model
600 recall that they did not "accept 1iability" despite admitiing the rifle would
fire upon safety release. This ¥s further confirmed by angther Teltter from Yayne
Leek dated January 4, 1982 reciting the company Vine, t.e. Reminglon was “net at
fault with respect to the alleged safety mechanism of the Model 600 rifle” which
had been recalled several years esarlier.

4. Other documents show DuPont’'s involvement in Remington's design efforts
sych as AL29472 (Exhibit 3160) in which it is stated * Mr. Allen Hughes from the
BuPont Lubricetion Lab will be here Wednesday, August Z86th at 9:00 a.m. to give
ys the information he has come up with during his investigation of a cleaner and
lubricant for the Model 700 fire control.™ Apparently, Remington asked DuPont
to look into an appropriate method to clean and labricate its bolt action rifle

so that contaminant buildup would not cause matfunctions. Did DuFont participate
in the design or redesign of the Walker bolt action vifls Tire control beyond
this? Ho one knows. What DuPont Tearned and advised Remington would have direct

relevance on this cas

o
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5. ALZYBG2 {Exhibit 3165} is a particularly intaresting document because it

shows  that Remington wmaintains a much belter vecord keeping sysies fthan
Plaintiffs anticipate it will allege in the response to this Motion For
Sanctions. This document sets forth a numerical 1ist of Research Notebooks by
numbey also stabing the individuad designer rasponsible Tor same and the topic
of the votebook. One of which s Motebook wumber 2040 aszsigned te Fred Martin
ragarding Bolt Action Rifles -~ Misc. Design Projects. Until this particulac
notebook was recently produced, Plaintiffs had no ddes research notebooks even
existed much less an index to same, one page of which was produced. The obviousg
inguiry now is whether or not any other research notebooks have ever dealt with
Remington bolt action rifle fire control systews over the last 50 plus years,
Plaintiffs suspect the answer is yes but then again, they do nol have the rest
of the index to confirm this. But this document, the remainder of the Designer
Notebook index, does exist. Defendants should produce it

Plaintiffs have asked Defense counsel to confive that no other documents
ar other evidence s being withheld, be it designer notebooks or the other four
{4} to eight {8) boxes of documents originally disclosed. We have received no

written respovse as of this writing.
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Respectiully submitted,

WOOLSEY, FISHER, WHITEAKER & McDOMALRD
A on;esswona1 Corporafion

, .
By géiﬁJ%fﬁij C. / Ao

Richard €. Miller
Bar No. 29504
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Frank Hurgess
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WOOELSEY, FISHER, WHITEAKER & McDONALD, P.C.
. 0. Box 1245

300 8. Jefferson, Suite 600

Springfield, MO 65801

Telephone: (417} B69-D5B1

Facsimile: (417) B31-7852
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The undersigned hereby certifies that a copy of the foregoing was hand
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the 23rd day of March, 1995%.

Mr. Frank Burgess
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2801 South Montana Street
Butte, MT 59701
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