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·v., 
K.VV, THO.MPSONTOOLfX),, a Nt~\v Barnpshire Corporation d/h/a 

Thornpso:u Center Arras. Defondant~AppeHant, 

tJrd.tc<l States Court of Afl<peals~ 
Ninth Cin:uiL 

lU5 KNfoiq.. Jr., W;in·~11 E .. kn~:s, N:::H D. Mth~~ky, U:wd;>, G~~r!h, K.:H:lini;L Tmnciovv & 

~«h:Kh;~~t\ Boiw, H\ frjr d;:fotHhnt·-<~pp!?H;;\nt K W. Thnmp$.Ofl Tod Co. 

Jdl'n~y A. Stn)th~r, l .. oj~k, (J;bb:::rt <i Strnthi:r, Mid W. AndK<l'!'{ P«nk, Park R<zdfotci, 

fhonns & thJrbtt. Bol.:>~ .. !D. for phiiit:ff ,-:irrp~h:~ SiVi,"H: ft Sp;~rb Pumphr<:y. 

\Ve n:=vk'w ln thh ~*PPf-d a (fr::;trkt i\::;1uf,c; dethdnn to ~wt H<l<lf a verdid in fav«:)r nf ;,i 
6.~frmdant in<~ wrongful <kath <IcHon <'ifl.u· thf; cmnt dbc~?vered th;=it i:kfrmd.dnh: 
I. ··~~i'<"j~>.-:.:» <"'('<t<Y->«:<>} i.~"·"+'<'·'=n,:;:t'<'V~ ; <• i~ ».r .. t•;:~,,,,,,,~ ~""; dpf·~--.><:::~.l •t><> <'{li''<'l "l:'h,., <Y<'P't· ''"'<"l,:>l'<"i3 '" , ~-·· ~~ . .-., • .,.< •.• '·· ..... ~" .:s.< <-.. ....... 3 ~ .. >.-c~ .... L .. ;e s· .._,,. ..,,,..._:e; :u .. :: .. ,, ........ J :<:• .•.. -:·.o,. ·;;.."-.· "·•· .... ,. :>:.<:s ••. 3. L. u .. :. ....... u. ....... ~- < ~ .... >--~---~·.d .. ·--·~ .J-...,. , __ .J ,.~ 

ni;;w trhf ovt.~-i., d\=;fi:~mbnfs Dl:jtetlnn thiH its rondi.Ht did not ds~~ tu thr kvd of frawl 
upon the rourt,. and even :c:n:-.:=;rnnh:ig thA it dkt thm. a new tiid should hr l.lmlt<::'d :::;nk.ly 
ki tlw }$i~tw oftbbHh.y. Vlr ;,\gn~{' wlth th£ dbtrkt cunrt drnt d(~friHbnt\ <'id.inns 

• v ~ i: :i t l .l ;, . < l ,. . .. ,. 
(Of>ftitute<.i iTatKi ')n tne r<n.ir,p an~.i. HH1 H ni?~~ tr>;J~ nn ad B-~~1.H~$ ~s ;:rpprffj.H>i:1t.{\ 
/V'.qwdlngly, we 1-llflrm, 

L 

!\Idv'in Bp<~rb:; W<b kH!ed V'<'!k'H b:; dn;;ppt;d .(j Thmnpsnn r .. c (\inttrnkr h;indgun .:md. 
lt fin'd, o<:;m:Eng H bdkt thmngh hb he;~rt, Sp<Jrks' wldow ;-1nd chlkhvn ("Sparks'') 
brDught n -~·<'n.H~gfni death actbn agdn,;.;t HK gun rn;:wiifarturer, K,\'V. 'Ht<>rnpHm 'J\;ol 
( ·,,., ·X' Y'~,., '"'"l't., ... '<; ... "') .. ,i:· ,,.,,,.~ ·~'I·~'"''•·<.,,, '<.: ',,,,,." l <.'., {')!'''" . • ,,,. i '"' ·i"., •. ,. <l > ~;., '.·' .. uhq,,,u\r ( 1. \,\\.Htq.! .. .-<;H . , ,:HR .. ,.,-,d\:; ukh >..l)<:: .. !';Hfl, l oln:.H:.,:h Jh(s :.".dCl. t::d.\ '.~.d t .. ~/ ~ . .i: .. V l< .. .f:.~, 

wtn~ fngagpd at U:1f' ·finN'; r:1h.he ;xd.rknt, but th~it the gun neverthf;k~-"""· fltf'd when 
drupp<'<t 

,~~· ·:: .. ;, l "t'\ .... , ....... "<' .. l· , .. :i ., .. ,:i < .. ~I,·, .. + .. ·;·•'•.{"::·,>, l .. / .. ~., .. /"'l ''1,., ,,.' '<X ~·l ., ~''· "' -~ ... , ... ... ·~i. d ,,~, ui~:inip~,.>n Hhlt.sutht:,.:: ,,\ ~·l.t.iLud._i>t; \. dh1. '\.'lut:''·' . {>!:)v'l.:.iri,~~ uli ... C~.lfhtlVi:r ... \ 

drnpped frnn1 ~·a-rkn.is hdg,hts ;rnd angk~> .. 'fhe tda~ vld.;'i) shows th8 during tlv; h:::d.~'\ 
th~ ;,;;,ifr'tks Pf'ri'iJrmed ;:,t:; rk~ignf'r\ ;:md t.h.:~ gm never fh\xL Thwnps.nn's prndu<:tion 



. . mn<iger_ Rendrki Fn'rn~h. ronduch.>d nw h;;;.;t6. Ahn pn'~H>.nt ~Yd\' Ttwrnp~>im'~> vlce 
·.~ up '"''-'f ··l ., · ,. ,,. \ .. .i (< ., , .,. ·•· J ·-n ·· , ...... ,l ., •. .i " ,. i P, -<·l;--·t·!· • • --~ '~'t.. ,., · -~;;; ., · '" ·"' '" .~ " :t· R · i· , 't .::~:.. . .-3.J .. Jh. ,~u .. i ~ .. t. n~:rd .. ~ ~ ..... un.::;<.· , u.i.WJJU ''~:ir, .. :,· l, <lfl"'-·'- Hi:Jl11f.J .. fi ... pr\ .... ::qd'l ... , -<)~X l · 

Gu~t;,if::;<:m. Tb:) jury found that plaintiff~; suffered $Iov,onn in dmn;1ge:;, but frmt th<:: 
dw:wkmt ,_,~,•~<;Su% cnntributorfly rwgHw'nt. 

4 Th.::; pn>.-5<..>n( ad.km arisi':s as ~l result of ;:i subse.p~:nt, lrnrd<:ited b·,,~'Hlit ln whkh 
mwther plaintiff da1m<~d 1njurk's resulting from a drnpp.;d Thoni:i;:6on (\rntendtr. ln 
;.;,l;'-'.'. l'"'A'K'";.s. :-.' ;'l''.>''f''"'·j· '''f;,,,,f, (';q<'ii<:s;.>..,,,j· ,,;,ip,q"··~ '.,<:'.<:(; q•··,·\,·;'t~,,_,..,,,j· (i:t""""I'~' (r~'°""{.)'\'f'l'>' '.~i,..,">'0'\'"<'· :.__:: .L.· .<s . ...- .... \.S.J:~~ .. o: ~':'.· .... ,;>s.:.\. < s-.l-{ .... { ~. <(...,;; ~}~ •• S~·~::t ~ ~{h ..... ) ,;-~ .. --::J;; t··.J: '!. ••• ~:. • .J:'\.-::.{ ....... s.:i: s.:i ... ;:::-~ .. t~.;.;;{ .. < J.· :}::-- .~31,, ,:t-:is.~-~ 

th;A Hw Contfivkr fired vd:H.~H dit)ppfd ,:hiring h.'?:'iting, Thb vkku wa<" pn~rwred by 
Thom rrnon un tht: ~;;unw day <N the trb} vidt:n, but was nc\i·~'f prodtKt<d dudng the 
Spark~; HdgaH01L A nngl.:>itrah' jndgi.~ unu.hid.hg, ;.~ ~wttkmrnt iJ.rnfi.>.n~1ire hi th-1.~ bter 
lawsuit lew·nt:d that ths.:: odghia! 'ii~.k>:} '~"<'RS n<~vvr prndiKtd in Sparks, <md that 
Thomps(m\ e>:rwrt whni:.~s,';, Ks.:'ndrkk Flvnch, ksdfied ~>~'vr:rni th1M> b SpHrks that lw 
had fonductiYJ dn:)p·t<:sts of Hw Conttrnkr but it !wd tW\.'f:r fin~d, The magistrate }mig~' 
;<,o<i·'<""'tt'{~ d'Jf~-';{> ;-....... '.!·;:;; ;n ':'l'•"~ ""'~'~"~,-~,,-i t)<,qrkt· CO'""" l" ~, ..... lt'<'' Sn~"s.,./ .... n~-P""""" "'-'''"' ;i, ~. e·,,1:; .. J l.~ .. · . ._ ,_ ~.«•.~ ... .,,~:; l. ::,,,:S.{·. ~.J...-...~{·. :l: .. ~.~ ~- ~~::-~ . . :<... ., '-H ~ ... :;~ 8.<·.~< J.;i; /-J- ;o •• ~.>-.!-.~ ~ .... <:>.~.~X. { :;~·'-·} < ~.<;.;,;. 

thf'.lVHilf~r l.nforrned. 

5 Spark<" filfd thb ind~.>J.:.>UH.knt .a.d:lon plH"S1l<Hll to h.xkrd Ruh:- f.if Uv\l .Proo.;duw 

' ; 

6o(b), .. :,';{:)~>king to SH. ;,is:kk: nw Sp;:u·k:,; ven.1kL Tlw dbtrkt <XXtlrt granted ,',;UffHn<H'y 

judgm(~nt in frivnr of Spark>:,: on the ground tb4 Bartlett wm; an nffo:;er nl'the cm.nt and 
lud c<)mmittH.i frnud npon tht: t:z)HYL 'Hk dirtrkt court further hdd that C'-"d1 ff bartktt 
\VH$ not ;,m offktr nf the oxirt, th.' {'OH{hKt W}~S suffieknt V> t:c>n~>tltnh~ frnud npcn Uw 
court 'fhe dbtrkt court sd. ;ishk tlH:< verdkt,, un:k~n>d a tKV;:' trhl, and awnrded 
nttorney'.s f(sts. 

n, 

h>.tkral .Rnle of Civil fnJf<~dure 6o(h) pnJvkk·.~ thnt ajudgment nrny beset a::;ide for 
frnud upon the rornt Orw ~qx)dt~s nf fraud np{m dw cnrn't ntcurn wb:~n <rn "nffkt~r of frw 
ro1.nt'' peqwtrnks frm.H3 affr~ethig the gbifhy nf th:~ u:mrt nrjury tn imparthHy judgf~ <l 

eris<~- S<:':t ln :;y 1nterrmw,nttk:~ Amt~rk~\ Jnr., 926 F,2d 912, 916 (gtb Ck.1991); 
Alf~<<mdt'r v, Roheruion, 882 F.2d 4'21, 424 (9th C1r.i989), Tho:inpson first u.mten\'l?:=; 
that BHYtkU w;~s not <1n "i.iffo:.6r <rftl'l>;~ tunn" hx paq)oses nfthe Sparks fo.lg.::'lllon, 

Onmnfrn.ing in Apd.i, .v~B2, Edw;xrd Hartlfu «'<1as g~·~wrn} 0~11ns<:··l and ;,.•ke preskk·nt 
of'Owm p,%.m, fk 'Nik not d<:hnhh>.d to pnu.tke in the Dfatrkt of frfaho .• where th~' 
Spm~ks trb] ofcnrrflL lfo did not enter an ap;warnnee in sixirks, ~yas nnt <~dn:iiUf:d pfo 
bK viti:.\ <HH} did not slgn <r:\V iJn<:trnwnts flh>.d <Nlth the romL T<rstfo;r, 1'lKH!lp(>On W<1-~' 
n;pt<:~:>~'nted at trial hy bu~! toi.in~;d fron:1 ldnho. 

V</<:' not~\ bnwr~vi'r, that H;utkU ixutkipAed ::;ignmntntJy in Sp;u1s by aHf'ndlng the 
lrinl on Thor.npson\; b<:.'half. gatb.~dng infr~.rnrntkrn to respond to Jfao.rvery !\\jtKsts ;,wd 
fnJm~ng the a.rrnwi.>rs, <~nd rmrtki1wting in th~ vkh>.otaplng nf both Hw triaJ vhko and the 
iJ6g}mil vkko, A{kfifrmdiy,, JkxtkU retainz~d po::;,~;o;::;itm of bnth the trid dden and 
ur\~1n<Jl ,,+.kn dh,>.i~ thf'S' ';:\,'f'r{' m.;:di.;, No onf <H ThoirqJ::;<m dlH~'rf·nth\kd twtwN'n 
n 'l • A ' ' A , l ... 0 ' A ' ' l ~ 
i:.~•~rLf'tts a<.;tivrtws as vwe presR tnt >HHJ ms <Khvitws H<" genern t:tJrn1~;.e,. 

'Wt <\~Yft with the d%Mrkt tonrt that Bnrtfr:u·~, patl.ldp.m.km in Sp<:i..rks w<1~> ?~uffl-dt.:nt 
tn n;nrler hhn an officer of the court. CL NCK Orgnnl:a~tlm\ LtrL v, Bregrr.w-n, 542 f ,2d 
128, 133 (2d CiL1976} (h<iiv;13; omnsd, who w~rn al:::;o vkf p!t':iidenl ;:ind &n'.dDr, may 
not avoid dl~Nnallficadc>n fr<iin a rn~Wter "at le<~H whert~ drrnmstamTs i.nd~c.::rh.: that 
ihh'j ("Hti 1'hs~r~hn rnnd:«.~i:<;l d ~y~·)''r' th~:m :Y':lhn drnr'.Jr hi "H'l n(;fr··rr\ , .. ·ir"}dl .. ~/'i- F F t '··. ~}<. . ..... ·,· ~- :.. -(. - . . J J.>-...J. ;.J_... .. . ... , ... _:: ... - J .. '··. ~- - •• "· • ~-'- •••• < . . _,.::. . ... .. J. ~--< ~)< ...... ···,.• ·' ~ ;..: ..... 

Hut.tun & Cn, v. Bn>wf\ 305 f,Supp, 371, 3Hl {S,D:re:i;;,1969) (law fkrn w<rn disq-w.difif•d 
frorn math:r dlJ;? 1n k~vel d rmrt.klp:~tion ln cmw, notw1thstandlng finn's frdhire to erHt~r 
;H> '"l.,_.j"Y'''""·'•t>(•.::~·) ·T~''H''''":::..,.-i'l ,.,fl',"".'"· t'·""· .... n::•n;j. x·x:·•«":{l<\ "'"h" ,,,., .-.n,.-,q'!""/f" l''·:·sx'~.;,..,:;~~'·'*~,,·}·r'' '"' '~ .:.~>: q ):.-<::_ .. q.i<).C_ .. ,_. _ _. ... ~ .<~_.·•-->~t}J::<<_ .. ,. • .... >' .. ~"-.·"·'~ .. >v <:- .... H·<·~_.· ·:·~ .. ·<.:!:,~-~-.~· >'"'-':::t.S <.-:C.:!'.~ <):~3 .. v:t_ •. :t ... 2 .. c:- .f~x:i:.J.l.:l:'.-~_~·'"""sl~· .~ !-):::: ~ .... 

ca~:w should not render hfrn an offirH of the o.:mr-L Tb~ auttwrhy offored by 'l11omp:%:in 
in ::;uppmt of ib< pns11km stand;<; only for U1£ proposhkm:::; that <:tt.ton-:eys bi:w>. a duty to 



l·4 
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v~ rnnrh bf'foiv "~'l"'t''~h ltwv ~.H·;,~ftkf' nnd thal. f<)<lrh ln~T lth' <'nrn:~:"'.:pr,n.-Fn~ ;.~rifoodtv 
,;, u P , '> :·.,:. . : . ., , · .. . , ,:. ,~: ; ;· .,.>:· ·" :~~<-.,<., {; ;• . ·w ':, " ;; .,, ':; . , .. :, R , ." '. , . ::.. ' ;<. >) ,. > d.isdph,k d.bUH..}x ~L .. i phli.,Kt Li.LiL th~.,1l. Su:.''~_'.<'::· tn l<. , ... ll)(i>-J, .,L,,,, C,:':L €\A, 

643, 105 SJ~L 2:8:74, 2SB<J, &6 LJid.2cl seq. {19$5} {o.?nrts hHVf lnherenl <'lHthodty to 
,..j"l,'f'l.')ll' ,,,,,, !'.><:>:>:<><·<' ,,,,.i.,;l.,t, .,.,,.~f:'"'~V~'"' ;:-,., .. ,.," l·=<~"V''''·\~ ,v,•,., ''"' '"'~ (•fi.\".Ff ,-,r l·hp "'''.l''~' ,,,,t-,;,,l-~ ..._~ .·'.;;.-.,, ·? 3 .-.s.-..· :..;i: < .. ~ s •. ~.~,. O(':io ~.H .. ~--< .-._.L .. < > ... ., .. .,:-. ~ ~ -:...··~-~:> <·>·.·'r-·.·· -. ...... { {_...},, .. _._::.>-.; -..q_,_ .;_ .. . s.:. ..•.. '-· :t- ~·.<·-•b. ~ • ..._,.< >. & >·<-L~~ .... .. 

Kl«Hrtrd ;,idniissior(); Cord v, Srnitl\ J~~B F2d Sf6, £P4 (9th Clr,1964) (Fthlcal ml.es of a 
fr«"l<"l'·=il ('.rnirt '·lt)i"-lv tn HHnrni:~~' ~tr:1rw~rh~·~ !wfrw•" -ci frwbr·:J n'nrt f'V<~n lf ?!l'.'it•'. r•ilf•r;; . ,• . ·'-· <.. • '·' ~. ;:. :f· ~:"' ,,.. ~ ... ~. . . . .. ... .. ~ *" . ~· . ..:'·'.:';~ '· '·'· . ~·- "!.·. ;:. • . • . •• < • . .<·.. . .· ,• . . .· .·. ... .... ...... ~- . . ,_ 

dEfor), 1.'hen:fore, voe zYiiwhde that fautleu 'was an rAikf~r oftb<:~ court in Hw Sparb> 
-~ ;i-i0-,·,-;; -Oi(} 
.:::s.l.-.·>'';.":}:;:.~.s~;·!-.i;,, 

'fkrnl.fVinn rwxt r:G.rih:.n&;; th<~t :Bartktf.s ;:irthnv; d<:.i not ronstH.uk frnud npon th(' 
i'OlP't ·i t~:,,, >h~;J>:<f<''l'' ''fF'fr,:md 'lpnn the Nip ft !r-::dmi'"" bo=h ·:iH''~HP)t'· in -~!d)Vl"lt th~, ~:··. ·' ·~. :.~ . < ·-~· .... : ·'· ~ "(';t' -'· _.~... '• ..• · ~<. ~- - .... :- -.- ... ~-~ ... ·- ~-. . -·.·~.-- . ~-J... ~: .. : <. ·, .,. ··~· .... ~ .... :· '·· •, •' .... ...... . 

>"'1°<'"X"l*·v ,.,,i. ;i-,,,, ,.,,·;rp'* '"'·fJ *"'·:;;:>d tl'-' '."fl .. ,·,ti--~"·•'" qf <l-i·,~-, •"·Nrr1 h•t\"n1' ··•<rn•={lf'~ 0'.>6 f< ,-,,d 'lt .~~ .... -.,.<°"::>·:: .. ~., .. . _>~ l~·J'(..• ....... ~·'\. ~~:.-c . .;:S<·".~ ~~{~ . .:.{~ ..• • -t,..•p ·-..-S .. v.:~ .... -.{ ... ,.$ x. :t .. ~ .~ . ..-.·;.. ·.•" .· -'"X·.·· .. :l!·U:-:;~-~'>,..- · ·.·.·.•y 7·w... vM.. - t. · 

ti'~~. ~<'tsi+h.'""r~··nr--<' ~l· '«~><i::1.;t <.r>9'·ih:p "'~' g"'""t"'S;.';_,.,,~"-'ti\~ n''"'· ,.v·· ;~/'*''''*'""' w''•.h~~,l i'-= _')·;:,,< •. ~ . ..-.~: <.-.S.<.·.:0: .-.).-:,_. .·.~ •. ~ ~:;. S:H:S. •· X· ) . ._ { ~-~··• ,..,. ~:>; ... ~ .,s~:~\.·<. ~:~.._.,,·:S.".,o{·.<<·.o;~. ~.,. }."':~·!o.~-.{~. J~.-~: ~.·-:.0.• .. SO:..·X:S.{X.- .. ~).~-.. .)" 

..i , , " t , .... l ,. '· l , , " . l· • (" , , R 
t.if:mg.n~~o tn iinpn:;pcny ~ntHR~n<~f: t w fGUH Hi 'Its (_,{'fi~<wn. i\i::qtti. v, _:rm.rn.w;_':noner, •--S9 
F,2d 115 •. u.8 (9th ClLHJ-88) Onkrnal qlH)t<itk~n mdttt:d}. Has.:'d Uj)f)!.l thf~ fr;lkrwlng 
nr:di'>Tilll°r~d ·h{'.<:1.; W<" ·wff'.'' '>-~dth tl·v-'. dh:;trkt <'('.··l irfs i~nnr~hhkln nn* Th<>Flji'i(·Yl thi«:)u-+ • - -··. -···~· . - • ... <. ... -~.·.· :- .... - :e.<:.:·~· ...... . . . - "· ~- .... . ... ~ ............ -: ..... -·· ........ ..,. ....... · .. ·~-·~. ·J •. ·"'" ....... ~ •• •• M, 

ikutld.t, pf:rprtnited fraud upon tlw r{nut 

Thornp.snn rnadr~ h'>'D v-l.d~.'ofape~; appn:J:s;.hnAdy two ~nontlis l.wfon>: tdaL During Hw 
nlming of d:ii:; '\~riginfll" vkk{\ whHt tb:: Contenfk~r's internal :5nihy was bdng te:'>ted,. 
Hw gnn fln~d Alh~r it wHs di-zippt.'& !.Jn.ring the flhdng of Hw ''tihr' vid('n, v.;hlk H-if 

inkrnal ~;gfrty w@; l.wing h'Skd,, tl~( gun did JWt faf ·when drnppc-d. The trfrl.! videD was 
rrq(1~· hi>i'~w,,:i" ttw if''J "=l:iz-iwn nn ilw <)di?ir:r:i! d<\'i) zfai nni tiwn Nll <l'~ nhi'n;:'d Fn'nrh .. -.·'\;. •. ·~.· ... >.• <;.,-;1., • .: ..... .>. • -· •• ..... ... .... • • • •.• • • • .... • - ··<:>"-' .•.{ . . ..... . -· . . .. ,.. ' . • • ... , ~- ). . ~. ··-- ·~ . . •. • .·• 

·-i iy~ B .. 1 i'!k-*1 wen:~ n1T<<:Pn~· <it th'" fih-ihi"' of the~-·:'~ vid:1"~'" fhrtktt Ynd. nn.\J"'~'"'"-inn nf th'''f' -~ .·• "•... (" '· • ~.~. . .• ~ .. ~ ......... o;. .. ·. <•.' ~· .,. . •. -~ . . ·-· .......... ~ ....... ,• ::.. ·' ..... • .. .. {. t.· _, .. _ .......... ~ . . •'' . . ...... -· 

ddrns ?iher tb.'y "'•'<~n~ mw.k, yd he nt.'v{:r dk;;rfo,%•d Uw exlHrm{;e of the i.H·ig1nal vfrko to 
trhd n>urn:wl fur 'Hx1mpsnn, 

Prhr l.n fllrnbg foi;; vhhx.os, Thonqrn<Jn <mSW{'rfd H n~qtwd. hir prndw'tlnn by statlng 
thut ''<:lf'k~ndant b not pre~.fnt.ly ;:~ware of any records :rd~idng ki frw h'.~;ti.ng nf the 
Thrnnpson Cnnkndu· handguns, rf n.~mrds an=: '.bh~r dbr;;)Vfl't~r\ they ~dB be made 
;w;iibbk pursunnt tn this request" Contrary tn thnt slah:ment hJwt>vtr, tlk' odg}nal 
vi de<> ~'hH nr~ver di%<dv;;ed tn Spark~; at any tim<:\ dtspite ttw fart that lkin.ktt 
p:artldp<'ikd in filming Uw vkk·n, had p·;-~'sc;;don o.ftb>: vkk<>,. mid dr;:lfted l.ater 
,-F<-f'>'\''\:'f~' r<"·?~:nn"li<.P5 ... -~--~J ..... ~ .. · ·~·· ... ···~··' •.· ~ ··.· .... -. .... 

lkrdy mw: rn~>nth afh~r the dr<Jp·-kst;; '~"'<'fX<~ cnnduet<::'d, Hartldt dratted ~m ansv~'t"'r to 
'-(rprkx:' h*'rr<"~"itnrh'« '-·'illkh P-6'-:f'.h''ff''ldi>d:Md the d:r<)n·-kst'-· Th•' '~l1""''°<'<'f 'ldmJ-11,"d :... ... :::·«-'· . •.- ··- .-J •• ,• ·. _ .. .:.~.? .............. ..,. .... - ...... .• J • ....... < < ..• •.· ··~·.--..~ .:: ..• -, t· ,..,. J.~~ .. ,, '{, ,~){ ...•. i. -~ - ,J,•. 

·~ ir·r; ,--j> r<'tHV ()rn' le~t Hw {\-int-Pntkr fir~:v1 wh•''H fjr(W>tWd but rn}:«.5;·;:~·"··d th~rt Hlr' dnw· \~:·'~5 ~. :i_. t ... '( ... ~~ .... '";:-. . .. ~ ... _._ ..... - "- - .. ·. ·.--· .. :..... . . '-· . ·"" '· t''..-;·;:.·. ·~ . -~· ··- . ._ .. _ <, ... ~!t, ....• ; .. . ~· - ·•'• ·~-. ·~ .. - ~ •.• 

from fh:t; fr;et rN.b.>r tb=m thi\~f: fott. Ttw nn:Swt::r further misstntfd tbH bDth ;,;afdies 
'-'''''r'>'" 'nt>"ntinr"iHv rH~'Pn<r<w;v{ w!-h't) rr~ t\r1 Hw \nl«wiy:>j' »~:iktv ''<''l'i iininl{>p~·inP'lH" ~ .. '(.,• ... .,,, {•_ · ..... • . . Vo• o> ..C:< .. "'.-• •.• • -~ o.• • ·f::l•• ... ,_,J_.,,,. > · .. _ .. N ... ·•' •\(." ,J, •' .' {,. ,.·J, · .;;~ .,.;t .. • .· ._. { :;. >o • ·•· ·• !-, .' ·~!>. • ,o,.0:,., '·} 

dlsn1g;:ig<:\1 The <ir15'.~V<~r abo mhshJ!.rd th<H thert was nn record ofl.k> h'sL 

Bartld:t .dt~.>.n&~d tbt trial M whkh Frn-:-~ch testifitd se'->'f't.ai tini:<.~s, -w\tfo.)Ht 
qiuhH{;ahnn, Hmt he lw.d rwver ?:'if'fm the f\i:ntendH flee wfo.'n d.n.lpp:1:d during tf,<;t:S., 

A.dditlonaHy, French W<'i:.~ l.'k;xrned in t'WO u:rnes subsd1Hent to Sparis ln'l'Dlving thi:.' s;urn.' 
,, , D. ,,,:< '*t ,, ;;; . . ... ,",., ··* , .; ; .. l·} r•-, ,_. ,: •. ·, ., ., ·i· ,,. ' .. --· "" ,,., ·r.'.' . ,h , .. ._. ,.,,, .• ~ ~ ~-,. .; l' ., j·· .- .1 r}Ht i;<M ~.K ... ,.a,.- ph-.-,.A· .. no. >h iXh 1 ,.H .. :jv> . .i.':Hdt<hs, .. di, -,)lX.: ·=..d<.){:.:,. -.l t . .H(.H -:>tAv.:U l.<ldi .. H-.- fr1U 

m:'~''"~' f'E'•'n :ah!<> h~ i'''fH.n9r th('' %nt-'~n-n1 ,:,~fr·tv dl'.iFilR'~·=;~:~ Hw Pvt''~Ti~;i ,::1fr't~=· <m<l tlwr .· ..• ».·.•. ,. . ~-·· .. ,_ \. • •. ..__ .,._.·'- '.:~ •. · . . ·. . ..... . ~-.. : -. • .- ... .,,. •-'-.; "· -. • J .._, _ _,.-L ·~~ . ·. ·· J ••• ~ • .... ~ •• x.:. .. . -.•< · .f ~ · ~. - · · ... 

drnp thi? gun and l·wve it fin~, Jn arnA!wr ca5e, f\endi M<1kd that he 1Eid bet:'n :ible tn jar 
the sddy <mt rd' pl&T whl':n droppclng the gnn but had not !wen abk to ni<lkt.' it firf. 

Tb:~~;l'~ 1indlsputed fh.d.s n.'.V{Xll tfocit Thf/!nprnn, thn.nigh Hmtku, ~=:ng;,iysd \n <1 ~>dwme 
tn d<>fnn.id trwj1uy,. Hw <:onrt, ;:md Bpai1s, thn.mgh the use of nthk>,lding,.. inarnirnh\ 
;:rnd intompkh' r<:'~':<ponse.;; tn dbe<>''{~ry i·~xp.wst~~, tb• pn~-«entathm nffr.arn.hdent 
i:•vhk'tKi\ and the faihin:: tG tXmYd the fr:tbi;' impn'.ssbn iTNlh'd bv Fn.'nrh's ksthnonv, 
Tht: end rfamh of the sch1.'.:iw~ vn=rn t~) undenn!Mthe .kdkhl prov~ss, y>;h-l:c:h ArHfHm'b t;) 
fraud upon the U)urL CL ihzel·Atlni< Gb::;.s Co. v, Hartford Em pin~ Cu,, 322 U ,8, 238, 
245··46, 250, 64 SJ.\, 99?, 100~. rno3_. 88 LEd. 1250 (1944) (ddiberntdy p!amwd 
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, Jwine tD present fraudn!ent :evideno• cnnsbti.th'-" fraud u1xm the court.\ overni!f.d Dn 
<, up i·!- ., ' • . ,L St· ~. -~ rr1 ,, . ·l' ('''; ... j l . '.; .. ·, .:; Qh .l··~·· 4''•f n ·i"' . ,, ~ s <""*· ,. ~ dlt. r 1}'l)Hfk~s, v ff!1fii'lnJ .... i.. C.(L ~)l . .. A;, ~-, ~- Hht. u ~H>~~!.)5., .. -'• J ~·"'••·< 1,.., 9/ ..... ,.{.. ,31, :JO 

L.Ed .. 2d 2:1 (1976); Ah;=in1 •. £%>9 F .. 2d x~t uB Urmi:d npon the comi: invoh:e~ 
uneoiwdo1rnhle phin fff stherm: to imp:rop.:x!y influerwt.• the rnurt\ 

'fhompson argu(:'S, however, that t.ht:~Jt'.'. w:as no frmid npon Uw eourt tweause Bartlett. 
b:':Hevt:•d the origkia] vldeD was taped nver~ >md in I9&:i., no nrn' at Thompson thought 
th<1t a videot.apt' was <'i ''docnmz::'.nt" or "rtz~ord," Even taking the ahnve HS true, \-ve 
n<m•::ot!·H+~-:>rn rondude that there i?::< ~rn1pk evid('nre of fraud upon the rt.iurt BartkU ~;aid 
nothing wht~n trid co1.msd nrgued that Hw trfa~ vkko shunld he <ldrnitted, bernrrne tht~ 
test was not '\taged or rigg('d or anythfog else," French ;u.hkd to thz~ ck(qrdon at trl.al 
»<¥hen he engagf"d in the foHowing toHoquy n'~gHnli:ng the making of the trb! video: 

Q, Dot>; the vid<?:n Llp~' fakf y and fKWrattJy portnry the ksts yuu dki whh the 
dropping of the gun? 

lhrtkU, whn kn~=~'~"' that Fn:'1wh's HflS\~'tTs were false be·cau5t:' he ~'«'<Ii:> pn=:M.>nt ;,it the 
j,. ' · l~·'l:.,.~ j.· h ·;.,.,, .,.;:' ·.-x '=<~>·< "~, '&~ ':<' ,l. '•' l~v ;,, ·'·" ··· '>:< '>' ··<· l· ,:',.~ .- '··j 'x ... j) .. ,. '·t i.:api.ng< iAbt. u ~o ~.,lt>,c <luJ.od h.;::,.~hJ~Hh t i d1U1 '" iA;., .. t; ,Ub'>«,:".i .~ ,h did~ ,Ji:1~. l.r! ~·1.l ... s~.quu i, 
di01-;n<Jfr·'.,n"< .-\dditfoinHv P.--nikH l}ff}•,-kkd .. ~ nfr::;l.»'l<lin<> ·=rn"-v.Tr tr< qw inti>n\-w1inP' -·"·'"t "·"'··"· "-· .v.~~. _.., .· ~ ~Jo.·~-~· J< .. ... ·.•.· ~·· ... < ... t .... ~"'-~·-'· ·~~X ...... 'S" •. • ) $ •. _. '-•··· <.,.» >.:.~· •• J 

reg<m.Hng tfo':' drop-·te:st 

Thoinpson further eontt•nds that rqsa.rdtes~~ of whether the videotapt~ w·as knowingly 
s;,:Jthhdd, there was n<> fnmd upon tht~ tmnt b{X\HJ~.:;z~ lhe original video \~as not ;:natf•rld 
to the j:: .. ;:sn~~s in Sp:Mks b-t'tfll1~-'*' it i·e<.=e<lled on~y what Thompson'~~ exw'its omceded :at 
trial; namely, that Hw intt:'nml safety could dis(~ngage if th<:~ gun w~% d.rQpfwd, and that 
t!w gun could firf lfdrnpped w1H1 hoth safrties off, \Ve ndt•tt thh argu1nent for hvo 
n"ls1m;; Fk"<t it },;; n<it 'ls di"'ff ~l" "!'hmnn"")fl sn{;<-~('~4~' th~ft frw Ad'~n i.:.: hnrn ·:s 1·,,rh1 -·.·~ • -·· -~.-.... . . .... ::> .... -· >:; J J • •• < ... J. • •• ·-~~··-·' ·, .,.. ,~":"!s ..:,.· ~ . •'Ii.. • .• • i( x ... ·... . . . <.~\,.,. ~ ~ 

Thnrnpson appz~;:inii to <trpw that Uk original vh:ko shtMB thi'~ gnn firing after the 
internal ~;afrty wa.~; uni.ntentiomi!!y dhwngaged. (.hi.ring n pdor drop. Revkw <Ji' the 
tram;cript, hui,t'evcr~ revN~b that lt fa \:;quaHy plan'>ihk Hwt Uw safrty dlsengHgt:d and 
the gun fa(":d on the :.:;am1~ drop. Thi:; fa, uf nmrst\ why h should nnt h~~'d' been 
ixmez:::aled from the phhltiff or thi::: jury. 

SeMnd, T!wrnp~¥Hf :.:; <=11~?,uini:~nt misses the point Tht.' lsstw lwre Is not -whdJJer 
Sparks w<>i.lld have pn.'vaHt::d fmd ttw origim~l \-'ldeo bt'i>n pn.Khiced .. A~.:; \'«Y noted in 
hternKigndks, *the inquiry <W h) 'Nhdh.::>r H jndgrnent should be set <l~·dde frff fraud 
upon tht'.' C(Hffl: under H.ule 6o(b) kiem.ws nut sri tnurh h tt\nrn.;; oh~·twther thr a!h.>g,i;;d 
fraud prejudk<::d dw oppodng pmty hut fXwre in tnrn:5 ·Of whdlwr the ~iBegt:'d fraud 
lrnrrns the !ntegdty of Hw judida! pron~ss .. " lntenn<~glwtio;, 926 F,2d at 917 (dti.ng 
l:Jazd·Atb,•~, :T22 U.S, at 264, 64 S.Ct at Hno). fly failing to di::;,;;lose the original vidt-'o, 
mlsdwr:aetedzing tl:w result:~ of tfo:~ drGp·-te<:-:ts. and faifing w {'.Orrftt thf• frihe 
~. ·rw-3-·· <· ., .j·.-.Ai.-,,l"<''·>· ..,.~'···.f··,·•·!·;. · ... f)..,,..+f·x~t··· . i,, 't »•t·l_,·., <.l",._',j ,.,.,,.,,. ,. ... rmp .. ~-,,5.lJrl cn:a~~.:·u tJ .. r . !Uk,).~ ,usuffKlBy, Hd< ~.· .. ~>~. Uflfn .. rrn .•. nt .. ~l i1l.J>.l,ild;:l. p!ULC~ ... <, ;'U: 

tlw Ji-;tri:tt Mu rt noted. HartkH. as <i. fo.'tmM'd au:nmf'}', "Is aw~~n'~ of the nrTe~.:;sity .for 
compliant(' with the mks of d1seowry and the n.ik:5 ofprofr·~;i;iorrn:l n~:~JH.Hurih\J1ty .. Fk i,~~ 
a«-.:art~ of the thm;:i;gt~ fal!un~ to abkk by these rufos ean \•iretk 1n the ,'iipf•dfk case at 
hand and the larger franm'l-"<'nrk of Gmfidenf(' 1n th·~ adv-.:~L'>ary trh!l ~;y~:tem," Mon.:~over, 
Thompson is in n<> pnsH.kwi to dh;prik the effeetiveness of tht" sdwim: in hdping tz1 
obtain a favot<'ihkjm)' v.enJid., See f.l'nzek\Uas at ;;146·'4/, 64 t'LCL at i:OOH:J:::.>. (holding 
that party who pres{~nted fraudnknt *;'''idem:<:.;~ cannot dbdafrn !ts dfottjveness after Hw 
fact), 



:>nt;:dn~~d nnly frmnakrbl and k(:l-lnkal lnHccnn:idi>"<, andthtm, <'ff{~insuffkknt to 
<:< Up , . .. •l· ,,, f::. ,i· . ,. r f , : -< 1-&< ., Ai .. , •.. , •. ,,, '"l:'t .. ' .• ·•. " • $.' . .. ,r.;:; . .., : ..... J ,t· 1 ., t~ " n, -~ l cj ... , .>}}P•Jll <:l !.ffkl.mg <h fdUH,. nt H•Sd,9l:A .• l:~W !}~:SUt ~n DjXH~ ..... ~ht'> \~lH. .. lk.r l.1C tJ<l.'he .h .U 

could firn when drnpµ:~d with t.mz~ ur both safotk-s engaged. 'fhus, umtrary to 
ThompS<>rfs a::Viertfon, whdhm· Hu~ inkrrwi safdywus 1ntent~onaHy or unintr:ntlmi.nHy 
dfoeng~~gf•d, .c:~nd whd.liu:· there v..-;,15 any :H'(Ord of thi': h;?:<t, hkdy affecti:~d Spar b.:;' ymrsuit 
r/ ,~»«Y'V''d'•·· ... ~ ~.~:s ... ,\. .7 .<. •• <:._,?~ 

25 Nor do V•if~ agyNn<llth ThomJHWn tlwt Sp>.~rks' fallurt to tmeover Uw aHeged fraud, 
after retdving Thornpsun's intcrrog<:rtmy ansv>i~~rn admttthi~i; that the gun fired durfog <~ 
drop h~st, should bar thb~ mtbn. Th<H11psnn's o:mdnd during dfoftJvery a:M;un:d th;;it· 
SpHdt'> 'N<iu.kl bivc nD mason to pi1nnw dbf:ovvry regarding tb-e drop--kst?:L ·\-v~~ nok 
that Thompzsi:).H fhHed to llpd.M.t: the n~que4 fnr pn::idw:tlGl\ <ind ;,ilSi) fik:d ;,i m isknding 
intern.w;atory ansv>it'r f'l\~Hrdfog H's d.rop ... h'sb. We forHKr no:b.' thut Tfo)mpson dkl not. 
r<.:~veal the fact that UK gun frn:d during a drop ... t;:.st until k:,':ls th~m ;,~ nmd:h befr:n·e triaL 
ln m:idithrn, Thompsnn m.i<:n~ssfolly pursUf'-d •~ prntedh''f' Qrder pnxluding Uw 
dq){\.;;itlon of Bart:ktt and nthers .at Tbnmpson afr~\r the drnp ... h•st ocn.lrred< bot bdort< 
the n.'sul.ts Wt'l\'' revt:d.;:d b Sp;,ir.k."t Thfo onfot rnade it de,tr t'l-rnt the on:!y te.1miining 
,_s;"<'.nv<>.•·v '':\.'"'"-" ,.,..~ h .. , '$'t,,n•~-r1~s.,-n->'s. '""15:(';;¥"'":~ h) ~:'p.-.i,,l. ,,, '°"""'""{)"'."'~·nrioow ~.JS-..J;;.•~ ... • ""-.cA~.- '-.<:s. ... ~-"· v.~ .. 3.L-:~ .. :s.:-. .., .... -...1~:< -~-. '--s:!: .. -. ........ ~.-·. ~'(. •. ;._-)_:/< ... :s.f'..::- >.~<~~--~~ .5<\i . .i:.·,·~·-t.•.J-. 

26 M<.H\~iJ\'Tr,. t'V<:\n asstmdng th.M. Sp<'lrk~-> wa::; not dHlgent ln nnto'>'l'dng the fraud, thi.:: 
tfistrkt tomi. ~.;;:~s ::>dB nnpo,,vered to s.et· <rnkk· the verdkt, <b thf~ f:onrt Itself V1/:;fo a 
dd'lm uf the fraud, Jn Hnn+Atlas the Suprrme {\>urt re~1snrwd that; 

2 7 ;:,~ven if ffazel d1d not ext.Tds~'~ the hltJwst degrer ddiHr.~~n<~<:. fth~~J fraud cannot 1x~ 
1:<.mdoned for thnt i'easmi <~km~~ .. 'fhi~; mauei- dofs nDt cnn(~':ni only prlvatr pHrl'k'?~,.,. 
[and] tam:;wrhig with thf >:Hlmfofotrdbn dju:A.k<:: in fhc nrnrmer indL;pU.ab!y :~hown 
hen; invnht'S tar H.H.HY ttwn injury to a sfagle !H:lgant- 1th a wrong ng.ci:1n:-:t thf' 
bsdtutions set up k~ prnkct and ~;af.:'gtwrd tJw pubfa\ hwtitutfom~ in whkh fraud 
cannnt r:ornplacendy he tolernted o:msish''.iH1y with the gos.:d ordt'"..l' of :r-;,nd~.'ty .. Surely lt 
Gu1rwt be that pn"...<;z"rvatkm of tht~ !ntt.:gdty of the judidaI pn)tz~S?:'i rmrnt ;:ilway:<-; vialt 
upun frw {mlgew.'r of Hw litigants. Tl'.K~ puMk wdhin~ dt>m<1nd;:; thnt U-w <=iggnd~'."< of 
pnhlkjrrntkt he not so irnpotent dnt Uky must jh·'«'1ys be mute ~md hdpk.ss vkHm?::! of 
i.krq:Hfon and fraud, 

ZS flau+Athrn, 322 US, <'ll 246~ 64 S.Ct. at mn.L Ai.'tZ).rdingly, Spm .. k< f:1flure tn i.mcover 
Hw f nmd during Sp;:n'k~; doe~; n<H h~H tht--; ::idba, 

UL 

29 Thm:npson argues that ;:i rww trial sh<:mM be Hmitixl. tn the b~tw <:if l.bhHfry,. becui::;t.' 
any frnud that uu;urred dM n<>t n~bk {{) thf'. i;:;~ue nf rfa.mw~es, We d1.c:;;ign:::f'. .. P<H'tbl 
trfrlls "rnay not pnJpedy b.'. RSO~i.w! tn tmfess it rk;:utv ;:ippenrs tk·~t the lssur to be 
rdried h $n dbi:ind. ;,w~J separnbk~ from olJwr~ that a '.trkd° of H alone rnay 1H'~ had 
\"<htwut inJrrntke .. " GnsoHne Frodud~; C<L, lrK, v, Chm:npfin Refining Co .. , f183 l\S. 494< 
~f)""· ~. ~{«:· -""<" """<;· •. , .... 'l 'l~",-.l .,.<..<->;),i_,,·,,:;;-·~ s·l''"'~''\ .,i.-,_ .. ,;;,.;~)"''~ .. , .·;-~<"'":!)'>·>r*l'";~v~··" ;)" U, ;,>.> '·"' .... -~ .. ~-~-3, J:>-,'.h- i -i) -'··" lA.l, ~-~·OD \ ~~.,)·'-i" " .<,:o .<-. •• 0•1'~)~<h< " t . .!;-,H·tH H.<I. 1-<.~. }>'-. .- i.,.<»<~,> ~d 

presrm.t a rompl.d.::~ Ci:W:\ n:nhampered hy Thompson's fraud, Thr'. di:;.:trkt uwrt dld not 
;:ibu~f H.t dhwretlon by ordering <i nt~w tdd. on ~u b;:;iw~.; .. Set d.n~':douvilk v .. Plonefl· 
Hntd Co.,, !:~$;i F,2d 8:86, s~r (9th C~L19'.Y/) {whdher tn Pniit ls,'r(H.'$ h n·~'W tdal ls 
w'\th\n t.ri<-11 conrt\; di~;.rxt:tlon). 

Sp;,irks sN'Rs: auorrwy\ foes on appeal pursn<:wt h~ our inhz>n>nt pnwi.:;r to k'vy· 
:w:iKt'i<.ms fot <'ltmsi>:·r FUg<~tfon pra-ctin~$, S.;:t~ Y;igin<rn ~', Republic ln::::,, 987 F.2d 6:~f:\ 
6«)8 iQth Ctr H"st~'>) Om idwrH~l ~v~wfr';; ki<-ludi>'."> thr- nnwt'r ~'i "l?:'<Si..'S?:'i 4tnrncls fr•fs " .. ,,.,,..;;._,. .... ~" ·' ........ ~ 7 .J .. _).· ... •, .. > ••• >,,• • • ;~· ... ·- ... • ••• "··· >..... -~ .· f .. J,' •• ..,. < .... >, ,., '·· ~-..• · .. ·•• ... .. •••.• 

"when a party has ~Kh'd 1n k1d faith, v~~x;,ltiow;ly~ wtintonly,. or for opprw~ivi.~ f*.'<rn<.ms."' 
Chnm.\wrn v. N ASOJ, he, $0t L .&, '.fl,. 4;>46,. u l S.CL ::;n.~(J,, 2133, Hb Lfa:L.~d :q 



Thompsi:m ill~;rn=~.; Hm{ tbi=~ &~~triet t><:mrt. em·,~d hy grw~hng stmimnry jtdptit.<nt DJs Hw L%tie of 
fr;nid upoa Hw <:'.omt, n~ Spark·: d~d .n~'lt. spix~lfo:::arly move for si:im:nmry judgnK~nt on thiB 
grntirnL Th<.nnp~:on. lKi~-~\'''·<'<:'~·, l>-<~'*~d thi~ i&<:>tw d frmd HfKHl thi:~ wn_u-% hi ~b n',rn n:intkm for 
:mmi:n<:!.YY _judgmrnit,. <md hiHy Hired its po~hbn nn th:< k<=<H~?. Mnrf;c:ivvr. Thmnp~:nn faih fo 
indknte f( sing# ;0H'KiWJi:<11t or pif'<.'f;' of i.:.~>'kfa~iw~~ !hnt it did nu! lrn'<{' tfo> z>pporhrni.ty tn 
pr<:::5:-:enL An'.<irding!y, the <li~•tdd wurt dh1 sm! ~n: by fnm>i<kring &im.m.axy JiAgnwnt iJn thb: 
i.%Ue. Ex*.' U:nifr:<:'l Sfaks v. Grny&::m, A:;'} F~id kX\. 6~i'f} hith Cir.n&qJ 


